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U.S. Customs Service 


Treasury Dectstons 


(19 CFR Part 148) 
(T.D. 82-102) 


Personal Declarations and Exemptions 


Customs Regulations Amendments Relating to Registration of Travelers’ Foreign- 
Made Articles To Be Taken Abroad 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations to re- 
flect existing Customs guidelines to standardize procedures for the 
registration of foreign-made tourist articles to be taken abroad tem- 
porarily by United States travelers. Registration is limited to those 
articles having serial numbers, or distinctive, permanently affixed 
markings uniquely distinguishing those articles from similar ones 
when they are returned to the United States. Standardized regis- 
tration procedures are necessary because there have been great 
variations from one Customs region to another and even from one 
port of entry to another within the same region, as to what articles 
Customs would register. 


EFFECTIVE DATE: July 6, 1982. 


FOR FURTHER INFORMATION CONTACT: Joseph O’Gorman, 
Office of Inspection, U.S. Customs Service, 1301 Constitution 
Avenue, NW., Washington, D.C. 20229 (202-566-8157). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


All merchandise of foreign origin imported into the United 
States is subject to a customs duty unless it has been specifically 
exempted from this duty. Under section 148.1(a), Customs Regula- 
tions (19 CFR 148.1(a)), any person, except a nonresident seaman, 
airman, or person engaged in similar employment, who intends to 
take valuable effects of foreign origin abroad may register those ar- 
ticles before departure from the United States. The purpose of this 
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provision is to facilitate identification of the articles upon their 
return to the United States so that the traveler would not have to 
pay duty on articles that were already subject to duty payment 
when originally imported. 

Under section 148.1(b), before leaving the United States, the 
person could present valuable effects of foreign origin to a Customs 
officer together with a properly executed Customs Form 4457, “Cer- 
tificate of Registration For Personal Effects Taken Abroad.” The 
Customs officer would examine the articles, verify their description 
on the form, and sign the form. The form would be returned to the 
person for presentation to Customs at the port of entry upon 
return of the articles. A Customs Form 4455, “Certificate of Regis- 
tration,’ could be required in any case in which a Customs Form 
4457 would not adequately serve the purpose of registration. 

It was Customs policy to permit the registration of any foreign- 
made article considered by the traveler to be “valuable.” In prac- 
tice, this led to great variations from one Customs region to an- 
other and even from one port of entry to another within the same 
region, as to what articles Customs would register. For example, at 
many ports, travelers were limited to registering foreign-made arti- 
cles which had a serial number or other unique permanent mark- 
ing. At other locations, there was no such limitation and a traveler 
could register a coat or piece of jewelry and merely provide a de- 
scription of the article. As a result, a Customs officer at a port 
where strict registration limitations were enforced had to attempt 
to clear travelers whose registration certificates were secured at a 
port with more liberal registration standards. Without a serial 
number or other unique permanent marking, it was often very dif- 
ficult for the Customs officer at the port of entry to determine 
whether the article returned to the United States was the same ar- 
ticle that previously was registered. Also, liberal registration proce- 
dures at some locations encouraged fraud. Travelers could inten- 
tionally import articles similar to those they had previously regis- 
tered in an attempt to avoid the payment of duty. 

The liberal registration procedures also led to occasional difficul- 
ties for travelers. Some travelers found that they were unable to 
register certain articles at one Customs port after previously 
having registered similar articles at a different port. Also, travelers 
who registered a non-serially-numbered article may believe errone- 
ously that the registration process automatically precluded any 
doubt on the part of Customs that the article being returned from 
abroad was the article previously registered. Such situations have 
led to misunderstandings in some instances. 

To resolve these difficulties, Customs prepared new guidelines to 
standardize procedures for the registration of foreign-made articles 
to be taken abroad temporarily by travelers. Customs officers were 
advised by internal directives to register only those foreign-made 
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articles having serial numbers or other unique, permanently af- 
fixed markings. 

Customs determined to amend the Customs Regulations to con- 
form the regulations to the new registration standards. In this 
regard, on September 21, 1981, Customs published a notice of pro- 
posed rulemaking in the Federal Register (46 FR 46594) to amend 
section 148.1(a), Customs Regulations (19 CFR 148.1(a)), to reflect 
the Customs guidelines to standardize procedures for the registra- 
tion of foreign-made articles to be taken abroad temporarily by 
United States travelers. It was proposed that registration would be 
restricted to those articles having serial numbers, or distinctive, 
permanently affixed markings uniquely distinguishing those arti- 
cles from similar ones when they are returned to the United 
States. Also, it was proposed to delete the word “valuable” from 
the section heading and paragraphs (a) and (b) of section 148.1, be- 
cause Customs believes the term is too vague. 

Pursuant to the notice, interested parties were given until No- 
vember 20, 1981, to submit comments on the proposal. Five com- 
menters responded to the notice. Based on the comments received, 
two changes are being made to the amendments as proposed. Addi- 
tionally, Customs has determined to make a change to clarify sec- 
tion 148.1(b). 


DISCUSSION OF COMMENTS 


One commenter supports the rule to standardize registration pro- 
cedures for travelers’ foreign-made articles and commends the Cus- 
toms Service for the proposal. 

One commenter suggests that for a person living some distance 
from a Customs office, such as 20 miles, Customs should provide a 
procedure, in conjunction with the U.S. Postal Service, that the 
person’s articles be registered at a local post office. Customs notes 
that the U.S. Postal Service was contacted previously regarding 
this proposal. Unfortunately, the U.S. Postal Service was unable to 
provide the registration service unless a fee was charged to Cus- 
toms or the person registering the articles. Customs found this to 
be unacceptable because it believes the registration service should 
be provided free of charge. 

One commenter objects to the deletion of the word “valuable” 
from the regulations and suggestions that Customs be more specific 
in its definition of the word and specify a minimum dollar amount 
for those articles which must be registered. Customs disagrees with 
this comment. Because all merchandise of foreign origin imported 
into the United States is subject to a Customs duty unless specifi- 
cally exempted from the duty, Customs believes that any article, 
regardless of its value, that has a serial number, or distinctive, per- 
manently affixed marking, should be eligible for registration. 

This commenter states that frequent registration is necessary for 
travelers who go abroad often, and suggests that a person in that 
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category be provided a special form which would permit appropri- 
ate articles to be registered on the form which could then be used 
again over a specified period of time. 

Customs believes this suggestion has merit, but does not believe 
it necessary to use another form. Rather, Customs will amend sec- 
tion 148.1(c) to provide that Customs Form 4457 shall be valid for 
reuse as long as the document remains legible to identify the regis- 
tered articles. 

The above commenter notes that the proposed regulation covers 
only those articles having serial numbers, or distinctive perma- 
nently affixed markings and not other articles such as jewelry or 
clothing which have no such numbers or markings. The commenter 
suggests that the guidelines of the proposed rule should cover these 
articles. 

Customs has determined that registration should be limited to 
only those articles having serial numbers, or distinctive perma- 
nently affixed markings. Customs intention in establishing this reg- 
istration policy has been to allow the Customs officer to easily iden- 
tify any registered item as being entitled to duty-free entry. At 
least with regard to those articles properly registered, there should 
be no delay in clearance procedures. However, with regard to items 
such as jewelry and clothing, which cannot be readily identified, a 
Customs officer necessarily must question the traveler further to 
verify the claim of prior possession. This could result in some delay 
in clearance procedures. 

As an alternative to the registration procedure for those articles 
which cannot be registered, there are other methods that may be 
helpful to persons taking foreign-made articles abroad. These alter- 
natives include travelers carrying with them copies of bills of sale, 
insurance papers, jewelry appraisals, and repair receipts that may 
be helpful to identify the articles upon their return. 

Another commenter notes that in the title and “Supplementary 
Information” material of the proposed rule, the word “tourist” is 
used, but is not used in the proposed amendatory language. The 
commenter believes that the use of this word in the title and ‘“Sup- 
plementary Information” material may be interpreted so as to ex- 
clude a large number of travelers who are traveling for business, 
family, or other non-tourist reasons. 

Customs believes this comment has merit and has substituted 
the word “traveler” for the word “tourist’’ where appropriate. 

Two commenters suggest that Customs permit the use of photo- 
graphs of articles not having serial numbers or other permanently 
affixed unique markings in the registration procedures. They state 
that the photographs would provide satisfactory identification of 
the items. One commenter indicates that the photographs should 
be of professional quality. The other commenter suggests that Cus- 
toms take the pictures and charge for the service. 
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Customs disagrees with this suggestion. In the past, Customs has 
discovered instances of attempts to import merchandise similar to 
articles registered by means of photographs. Use of multiple pic- 
tures of an item would not assure its identification as the regis- 
tered item when returned to the United States. Accordingly, Cus- 
toms cannot accept photographs as part of its registration proce- 
dures. 


OTHER CHANGE 


In order to reduce the possibility of fraudulent use of the regis- 
tration documents, it is Customs’ policy that the form will be made 
available to the traveler for completion only at the time of registra- 
tion. To clarify this point, the first sentence of section 148.1(b) is 
amended accordingly. 


EXECUTIVE ORDER 12291 


As indicated in the proposed rule, this document does not meet 
the criteria for a ‘major rule” as specified in section 1(b) of E.O. 
12291. Accordingly, no regulatory impact analysis has been pre- 
pared. 


APPLICABILITY OF THE REGULATORY FLex1BILITY ACT 


Pursuant to the provisions of section 3 of the Regulatory Flexibil- 


ity Act (Pub. L. 96-354, 5 U.S.C. 601, et seg.), and as indicated in 
the proposed rule, the Secretary of the Treasury has determined 
that the regulations set forth in this document will not have a sig- 
nificant economic impact on a substantial number of small entities. 
Accordingly, these regulations are not subject to the regulatory 
analysis or other requirements of 5 U.S.C. 603 and 604. 


DRAFTING INFORMATION 


The principal author of this document was Charles D. Ressin, 
Regulations Control Branch, U.S. Customs Service. However, per- 
sonnel from other Customs offices participated in its development. 


AMENDMENTS TO THE REGULATIONS 


Part 148 Customs Regulations, (19 CFR Part 148), is amended as 
set forth below. 
WILLIAM T. ARCHEY, 
Acting Commissioner of Customs. 
Approved: May 11, 1982. 
JOHN M. WALKER, Jr., 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, June 3, 1982 (47 FR 24117)] 
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Part 148—PERSONAL DECLARATIONS AND EXEMPTIONS 


Section 148.1 of subpart A, Part 148, Customs Regulations (19 
CFR 148.1), is revised to read as follows: 


SUBPART A—GENERAL PROVISIONS 
148.1 Registration of effects to be taken abroad. 


(a) Persons who may use procedure. Any person, except a non- 
resident seaman, airman, or person engaged in similar employ- 
ment, who intends to take effects of foreign origin abroad may 
register such articles before departure from the United States 
in order to facilitate their identification on return to the 
United States. Only articles of foreign origin having serial 
numbers or other distinctive, permanently affixed unique 
markings can be registered. 

(b) Procedures for registration. Applicants for registration of 
articles of foreign origin shall present the articles to a Customs 
officer and at that time, complete a Customs Form 4457. After 
the Customs officer has examined the articles and verified 
their description, he shall sign the form and return it to the 
applicant for presentation on return of the articles. Customs 
Form 4455 may be required in any case in which Customs 
Form 4457 will not adequately serve the purpose of registra- 
tion. 

(c) Presentation on return and reuse. The form shall be pre- 
sented to the Customs officer when the registered articles are 
returned to the United States. The form shall be valid for 


reuse as long as the document is legible to identify the regis- 
tered articles. 


* * * * * * * 


R.S. 251, as amended (19 U.S.C. 66); sections 484, 498, 624, 46 Stat. 
722, as amended, 728, as amended, 759 (19 U.S.C. 1484, 1498, 1624). 


(T.D. 82-103) 
Bonds 


Approval and Discontinuance of Bonds on Customs Form 7587 for the Control of 
Instruments of International Traffic of a Kind Specified in Section 10.41a of 
the Customs Regulations 


Bonds on Customs Form 7587 for the control of instruments of 
international traffic of a kind specified in section 10.41a of the Cus- 
toms Regulations have been approved or discontinued as shown 
below. The symbol “D” indicates that the bond previously outstand- 
ing has been discontinued on the month, day, and year represented 
by the figures which follow. “PB” refers to a previous bond, dated 
as represented by the figures in parentheses immediately following 
which has been discontinued. If the previous bond was in the name 
of a different company or if the surety was different, the informa- 
tion is shown in a footnote at the end of the list. 





Dated: May 28,1982. 


Name of principal and surety 


Emanuel Bredel, dba: B. Line Ltd., Box 
10191, Santurce, PR; St. Paul Fire & 
Marine Ins. Co. 


Brawer Bros., Inc. 250 Belmont Ave., Pa- 
terson, NJ; American Motorist Ins. Co. 
D 5/5/82 


Cunard Line Ltd., 555 Fifth Ave., New 
York, NY; American Motorist Ins. Co. 
«PB 2/10/72) D 3/25/82 ! 


Guerlain Inc., Rt. 138, Somers, NY; Wash- 
ington International Ins. Co. 
(PB 4/22/80) D 4/22/82 2 


ICC Industries Inc., 720 Fifth Ave., New 


York, NY; Washington International 
Ins. Co. 
(PB 5/7/80) D 5/7/82 * 


Intermaritime Forwarding Co., Inc., One 


World Trade Center, New York, NY; | 


Washington International Ins. Co. 
(PB 5/14/80) D 5/14/82 ¢ 


Interpace Corp., 260 Cherry Hill Rd., Par- 
sippany, NJ; Federal Ins. Co. 
D 6/9/82 


Lone Star Shipping, Inc., Melrose Bldg., 
1121 Walker, Houston, TX; St. 
Fire & Marine Ins. Co. 

(PB 1/7/73) D 9/29/75 5 


Medafrica Line (USA), Inc., 22 Cortland 
St., New York, NY; American Motorist 
Ins. Co. 


Molinos de P.R., Inc., G.P.O. Box G-4948, 
San Juan, PR; American Motorists Ins. 
Co. 


San Juan Cement Co., Inc. Km. 26.7, State 
Hwy No. 2, Dorado, PR; C.N.A. Casual- 
ty of PR 

(PB 4/3/81) D 4/2/82 © 


Williams, Dimond & Co., A CA Corp., 530 
West Sixth St., Los Angeles, CA; Mary- 
land Casualty Co. 

D 11/14/74 


Paul | 
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Date of bond 


Apr. 8, 1982 


| Jan. 10, 1973 


Mar. 25, 1982 


Apr. 22, 1982 


May 7, 1982 


May 14, 1982 


June 9, 1971 


| Dec. 22, 1981 


Apr. 8, 1982 


Apr. 26, 1982 


Apr. 3, 1982 


June 27, 1963 





Date of 
approval 


+ 

| Apr. 8, 1982 

| Jan. 11, 1978 
| Mar. 31, 1982 


| Apr.23, 1982 


| May 7, 1982 
| May 15, 1982 


| June 21, 1971 


| June 27, 1963 


| 
| 
| 
| 
| 


moll 


; 
| Filed with district 
|  director/area 

| director/amount 


1 

San Juan, PR 
| $10,000 

| 

| 


| New York 
Seaport 
$10,000 


| New York 
Seaport 
$10,000 


New York 
Seaport 
| $10,000 


| 

New York 
Seaport 
| $10,000 


New York 
Seaport 
$10,000 


Ogdensburg, NY 
| $10,000 


Houston, TX 
| $10,000 


| New York 
Seaport 
$10,000 


San Juan, PR 
$10,000 


| San Juan, PR 
$10,000 


| Los Angeles, CA 
} $10,000 





tL 


‘Principal is The Cunard Steamship Co., Ltd., Surety is Employees Commercial Union Ins. 


2 Surety is Old Republic Ins. Co. 


’Principal is ICC Industries, Inc. & its wholly owned sub: ICC (Western Hemisphere) Corp. & 
ICC Export Inc.; Surety is Old Republic Ins. Co. 


‘Surety is Old Republic Ins. Co. 
5Surety is Ins. Co. of North America. 
®Surety is Continental Casualty Co. 
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BON-3-10 


GEORGE C. STEUART 
(For Marilyn G. Morrison, Director, 
Carriers, Drawback and Bonds Division). 





U.S. Customs Service 


Customs Service Dectstons 


DEPARTMENT OF THE TREASUARY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., May 27, 1982. 
The following are decisions made by the United States Customs 
Service where the issues involved are of sufficient interest or im- 
portance to warrant publication in the Customs Bulletin. 
JOHN P. SIMPSON, 
Director, 
Office of Regulations and Rulings. 


(C.S.D. 82-81) 


Value: The Treatment of Defective and Substandard Semiconduc- 
tors Imported into a Foreign-Trade Zone and Scrapped 


Date: November 23, 1981 
File: CLA-2 CO:R:CV:V 
542572 MK 
To: District Director of Customs, Honolulu, Hawaii 96806. 
From: Director, Classification and Value Division. 
Subject: (company name) Proposed Importation of Semiconductor 
Devices into a Foreign-Trade Zone. 


This refers to your memorandum of August 3, 1981, requesting 
our advice on the above-referenced subject, under the following 
facts. (company name) (the importer) proposes to import the follow- 
ing into the Honolulu Foreign-Trade Zone: 


1. Standard semiconductor devices at a pro-rata constructed 
value at, for example $1 each at the full rate of duty applica- 
ble; 

2. Substandard marketable semiconductor devices which will 
be sold in arms-length transactions by the importer after im- 
portation at the same standard value of $1; and 

3. Defective semiconductor devices for crushing in the for- 
eign-trade zone to obtain a zero rate of duty on scrap at the 
same standard value of $1 per unit. This will be accomplished 
by obtaining privileged foreign merchandise status in the for- 
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eign-trade zone for both substandard and defective semiconduc- 
tor devices. 


Under this proposal, the importer will save a substantial month- 
ly amount in duties. This will be accomplished by assigning the 
same value for standard, substandard, and defective units, whereas 
in normal manufacturing processes the difference in salvage value 
between the substandard and scrap units and the standard price 
would be added back (“yielded”) into the standard units. Normally, 
the $1 claimed standard price by the importer would be adjusted to 
an appraised value of $2.70 with the substandard units having 
their pro rata value (say $.30) and the scrap having only the value 
of recovered precious metals. Assuming the same rate of duty, this 
manipulation has the effect of a substantial saving in duties for the 
importer. 

Your analysis of the importer’s proposal, from the standpoint of 
protecting the revenue, raises two issues: (1) the granting of for- 
eign-trade zone privileged status, and (2) the proper valuation of 
the imported components. 

You ask first whether Customs or the Foreign-Trade Zones Board 
can reject the application for foreign privileged status for the im- 
porter’s substandard and defective units. We enclosed a memoran- 
dum from our Drawback and Bonds Branch which concludes that if 
an application for privileged foreign status, in proper form, is sub- 
mitted to the district director, he must accept it provided, of 
course, that the merchandise meets the requirements for privileged 
foreign status. 

The memorandum also states that while the Foreign-Trade Zones 
Board may not have the authority to reject an application for privi- 
leged foreign status, it does have authority to exclude merchandise 
from a zone or deny permission to manipulate or manufacture 
where there are considerations of public interest, health, or safety. 
Such determination, however, properly should be made by the 
Board, and we see little if any likelihood that the Board would 
make such a determination, inasmuch as a similar program is pres- 
ently operating in the San Francisco Foreign-Trade Zone. 

With regard to valuation, you suggest that perhaps existing 
Headquarters rulings no longer commit us to an appraisement 
methodology which adversely affects the revenue, and you suggest 
a method of separately appraising operable units (seconds), and 
scrap. You also believe that because T.D. 81-7 provided that “The 
new value law will be applicable to merchandise exported to the 
United States on or after the applicable effective date, and the 
value will be determined in accordance with section 402, Tariff Act 
of 1930, as amended by section 201 of the act,” the date of exporta- 
tion may still be used as the basis for Customs valuation under 
Transaction Value. 

We point out that the quoted language from the T.D. simply 
stated the date on which, by law, the TAA became effective. The 
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date of exportation determines which provision of law governs the 
appraisement of the merchandise, but cannot be granted any great- 
er significance than provided for by applicable law. Since the mer- 
chandise, the subject of this ruling, will be exported after July 1, 
1980, it must be appraised under one of the bases of appraisement 
in the TAA, in the specified sequential order. If transaction value 
is determined to be the applicable basis of appraisement, the date 
of exportation of the merchandise undergoing appraisement is not 
a factor in the appraisement. Transaction value is defined as the 
price paid or payable, with certain statutory additions and restric- 
tions. 

We must also emphasize that the TAA made no changes to the 
foreign-trade zone regulations. Therefore, the Headquarters rulings 
of January 26, 1979 (copy enclosed), and the applicable regulations 
in Part 146 will govern the appraisement of the operable semicon- 
ductor units and the scrap. Your suggestions, to the extent that 
they are inconsistent with the cited ruling and applicable regula- 
tions, cannot be adopted. 

Inasmuch as the San Francisco district is presently involved in 
zone programs similar to that which the importer proposes to com- 
mence at your port, we asked the District Director of San Francisco 
to comment on your memorandum. We enclose a copy of his com- 
ments, with attachments, for your information and guidance. 


(C.S.D. 82-82) 


This Ruling Holds That a Customhouse Cartman May Turn Mer- 
chandise Over to Another Customhsuse Cartman for Comple- 
tion of Cartage 


Date: December 11, 1981. 
File: CAR-1-CO:R:CD:D 
213245 L 

Issue: May a licensed Customhouse cartman, after assuming lia- 
bility for merchandise, turn the merchandise over to another li- 
censed Customhouse cartman without Customs supervision for 
completion of the cartage movement? 

Facts: With the advent of the opening of a foreign-trade subzone 
in Chicago, several railroads have applied to become bonded cart- 
men in order to move merchandise from a vessel dock to the sub- 
zone. 

The movement would entail one cartman picking up the freight 
at the dock and moving it to another rail location where a second 
cartman would take custody and complete delivery to the subzone. 

A question has arisen as to the propriety of this activity in that 
only the initial bonded cartman will sign for the freight obligating 
the cartman’s bond. 


373-799 0 - 82 - 2 
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It is noted that while the Customs Regulations do not specifically 
provide for this procedure, it is very similar to the concept set forth 
in section 18.1 Customs Regulations, concerning use of a Carrier’s 
Bond by another bonded or nonbonded carrier. 

Law and analysis: It is assumed from the facts presented that 
both cartmen would be licensed and bonded and the discussion is 
limited to those circumstances. 

A comparison of the statutes and bond provisions governing in- 
bond transportation and cartage convinces us that there is no legal 
basis in the respective statutes and bond provisions to disallow ap- 
plication of the concept set forth in section 18.1 to cartage and 
allow it for in-bond transportation from one port in the United 
States to another. We presume that the surety on the initial cart- 
man’s bond would be willing to sign a stipulation acknowledging 
responsibility for the proposed transaction. 

You note that only the initial bonded cartman will sign for the 
freight. We assume this to mean that the initial cartman will sign 
a document or documents acknowledging receipt of the freight. Sec- 
tion 18.1 provides, in part, that a shipment “shall be delivered to a 
common carrier * * * bonded for that purpose”. Only after a 
bonded carrier signs for the shipment and assumes liability for it 
under its Carrier’s Bond can it be “transported with the use of 
other bonded * * * carriers”. While we believe this concept to be 
equally applicable to cartmen, we believe it would be advisable for 
the initial cartman to grant a power-of-attorney to the succeeding 
cartman or cartmen authorizing them to obligate its bond. The suc- 
ceeding cartman would then be acting as the agent of the initial 
cartman and any questions as to liability should be minimized. 

Since all cartmen involved will be licensed, they will be bound by 
the applicable regulations, including those relating to marking of 
conveyances and identification cards. 

Holding: A licensed Customhouse cartman, after assuming liabil- 
ity for merchandise, may turn the merchandise over to another li- 
censed Customhouse cartman for completion of the cartage move- 
ment. 


(C.S.D. 82-83) 


Drawback: This Ruling Holds That Properly and Accurately 
Maintained Records, Which Are Kept for Drawback Purposes, 
Would Be Sufficient To Show Use of the Designated Merchan- 
dise as Required Under 19 CFR 22.5(a)(2) 
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Date: December 17, 1981 
File: DRA-1-09-CO:R:CD:D 
213333 RB 
Re: Further Review of Protest Number 2809-1-000270 (San Fran- 
cisco)—Drawback—Recordkeeping—19 CFR 22.5(a)(2) 
REGIONAL COMMISSIONER OF CUSTOMS, 
San Francisco, Calif. 


Dear Sir: This is in reference to the application for further 
review filed on March 5, 1981, against a decision by the Drawback 
Liquidation Section not to allow drawback with respect to draw- 
back entry 80-114348-3, dated March 24, 1980. 

Issues: (1) Whether the protestant may show use of the designat- 
ed merchandise under section 22.5(a)(2), Customs Regulations, by 
means of its receiving, production, etc., records, when it has not 
maintained daily use records, as specifically provided in its draw- 
back statement. 

(2) Whether the protestant’s records of receipt, production, etc., if 
properly and accurately maintained, would be sufficient to meet 
the requirements of section 22.5(a)(2), Customs Regulations. 

Facts: The entry in question was liquidated without drawback 
due to the failure of the protestant to maintain daily use records, 
as specifically provided in its drawback statement, and, according 
to the audit report, as required by section 22.5(a)(2), Customs Regu- 
lations, in order to show use of the designated merchandise within 
the three-year period prescribed therein. 

According to the audit report, the protestant maintains records 
of receipt of duty-paid and duty-free merchandise, daily production 
records, monthly inventory records of merchandise and finished 
goods which are prepared at the end of each month, and formula 
records for merchandise used in production of the exported articles. 
Merchandise is received daily, commingled in two storage tanks 
and processing thereof normally begins upon receipt. Average turn- 
over of inventory occurs every two days. 

The protestant employs the first-in-first-out (FIFO) accounting 
principle as a means of identifying merchandising used in manu- 
facture and the protestant states that merchandise is always used 
within three weeks after receipt in accordance with normal operat- 
ing procedures. 

Law and analysis: Based upon administrative precedent, we con- 
clude that the protestant should be afforded the opportunity to 
comply with section 22.5(aX2) using the inventory records which it 
does maintain, as described above. 

Although the actual date of use cannot be shown from the afore- 
mentioned records, proof of inclusive dates of use is acceptable to 
establish use within the required time frame. Accordingly, if prop- 
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erly and accurately maintained (setting forth dates, quantities, 
etc.), the protestant’s records in cunjunction with the use of FIFO 
would be sufficient to show use of the designated merchandise as 
required by section 22.5(a)(2). See C.S.D. 79-301 (copy enclosed). 

Furthermore, as an alternative to the use of FIFO, when the 
protestant’s records establish that its raw material inventory com- 
pletely turns over within a certain prescribed period, the designat- 
ed merchandise stored therein may simply be considered to have 
been used in manufacture on the date after the expiration of the 
aforementioned period following its receipt into inventory. See 
C.I.E. 443/67 (copy enclosed). 

Holding: You are hereby directed to allow the protest in full. 
However, since it is evident that the protestant does not keep daily 
use records, as it specifically agreed to do in its drawback state- 
ment, you are also directed to inform the protestant that it must 
submit to Headquarters a revised proposal, in triplicate, accurately 
setting forth only those records which it does keep for drawback 
purposes. This may be done without prejudice to outstanding 
claims. 


(C.S.D. 82-84) 


Warehouses: This Ruling Holds That the Proprietor of a Class 3 


or Class 4 Bonded Warehouse May Impose Restrictions on the 
Use of the Warehouse 


Date: December 24, 1981 
File: WAR-1-CO:R:CD:D 
213282 L 

Issue: May the proprietor of a class % Customs bonded warehouse 
impose restrictions on the use of such a warehouse, including but 
not limited to, exclusive use by a particular importer? 

Facts: No specific factual situation is presented. It is submitted 
that the operation of a bonded warehouse is a profit-oriented busi- 
ness. Many factors go into the day-to-day decisions of how a busi- 
ness should be operated. Among these factors are the nature and 
type of risks which will be taken to achieve lawful business goals, 
whether or not credit will be extended to various individuals or 
corporate concerns, and whether a long term agreement with one 
client is more beneficial than several short term agreements with 
many clients. The operation of a bonded warehouse is no different 
from any other business operation. Restrictions may be imposed for 
several reasons and an exclusive arrangement with a particular 
importer may prove to be better business than multiple arrrange- 
ments with many importers. It is suggested that Customs should 
not attempt to control the private, independent business judgment 
of individuals who operate public bonded warehouses unless such 
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decisions directly affect the enforcement of Customs laws or regula- 
tions. 

Law and analysis: Customs bonded warehouses are established 
pursuant to 19 U.S.C. 1555. The Customs Regulations pertaining to 


bonded warehouses are found in 19 CFR Part 19. A class 3 ware- 
house is described in 19 CFR 19.1(3) as: 


Public bonded warehouses used exclusively for the storage of 
imported merchandise. 


A class 4 warehouse is described in 19 CFR 19.1(4) as: 


Bonded yards or sheds for the storage of heavy and bulky 
imported merchandise; stables, feeding pens, corrals, or other 
similar buildings or limited enclosures for the storage of im- 
ported animals; and tanks for the storage of imported liquid 
merchandise in bulk. 


The warehouse system by which merchandise may be stored in 
the custody of the government without payment of duty was estab- 
lished by the Act of August 6, 1846 (9 Stat. L. 53). The original Cus- 
toms Act of 1789 and later acts had permitted the storage of goods 
in Customs warehouses if a bond were given for double the amount 
of duty, but the compromise tariff of 1833 provided that after June 
30, 1842, all credits should be abolished and required duty to be 
paid in cash. The act of 1846 extended the warehouse privilege to 
all classes of merchandise, but the bond for the payment of duty 
was still required. This system, with regard to government ware- 
houses, is still in force. By the Act of March 28, 1854 (10 Stat. L. 
270) the warehousing system was extended so as to permit the es- 
tablishment of private bonded warehouses, and so as to give the 
importer the option of having his goods stored in a public (govern- 
ment) warehouse, or in one established by himself for the purpose 
of his own trade, or one established by a private individual. The 
latter two warehouses would correspond to the present class 2 and 
3 warehouses. 

The law as to warehousing imported merchandise is framed in 
very general terms, containing few, if any, specific directions as to 
the manner of executing it. It is left to the Secretary of the Treas- 
ury to prescribe fitting regulations (19 U.S.C. 1556) whereby the 
benefits of the law may be availed of by importers, and through 
which the revenue may be secured from fraud and loss. 

The statute, 19 U.S.C. 1555, indicates that warehouses for the 
storage of imported merchandise generally shall be known as 
public bonded warehouses. The Customs Regulations, 19 CFR 
19.1(a), provide in part that “Except in the case of a class 2 (private 
bonded warehouse) or class 7 (smelting and refining warehouse), 
the application shall state whether the warehouse is to be operated 
only for the storage or treatment of merchandise belonging to the 
applicant or whether it is to be operated as a public bonded ware- 
house.” This language would suggest that the proprietor of a class 
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3 warehouse could restrict its operation to storage of its own mer- 
chandise. 

Section 1560 of 19 U.S.C. authorizes the use of a customhouse or 
government leased space for the storage of bonded merchandise, 
but provides that no such space may be used for the storage of 
bonded merchandise at any port at which a public bonded ware- 
house has been established and is in operation. With respect to 
general order, unclaimed, and abandoned merchandise (19 U.S.C. 
1490, 1491), 19 CFR 127.1 and 127.13 provide in part that such mer- 
chandise shall be sent to a class 1 warehouse (public store) or to a 
suitable warehouse of class 3, 4, or 5 specially designated for the 
purpose by the district director. 

The General Regulations under the Customs and Navigation 
Laws (1874), article 540, relating to class 3 warehouses, states in 
part: 


A warehouse of class 3 shall consist of an entire building, 
used solely for the storage of bonded merchandise and of un- 
claimed and seized goods ordered thereto by the collectors. 

And the rates of storage and compensation for labor in the 
handling of bonded goods will be as agreed on between the 
owner or importer of the goods and the proprietor of the ware- 
house, who will receive all amounts due for storage and labor, 
the collector looking to the safe custody of the goods only for 
the security of the revenue. 


While it is no longer necessary for a class 3 warehouse to be an 
entire building, we can find no indication of a change in the posi- 
tion expressed in article 540 that the concern of Customs in goods 
stored in a warehouse is their safe custody and that there is no in- 
terest in the private arrangements of the importer and proprietor 
except to the extent that they are in compliance with applicable 
law and regulations. It appears, however, that the proprietor of a 
class % warehouse may be required to store unclaimed and aban- 
doned merchandise if so designated by the district director. 

Holding: There is no law or regulation enforced by the Customs 
Service that would prohibit the proprietor of a class % Customs 
bonded warehouse from imposing restrictions on the use of the 
warehouse, including but not limited to, exclusive use by a particu- 
lar importer. The proprietor may be required, however, to store un- 
claimed and abandoned merchandise if his warehouse is so desig- 
nated by the district director. 

This decision does not address the issue of whether the imposi- 
tion by the proprietor of restrictions on the use of a class % ware- 
house would be a factor to be considered in the allocation of limited 
Customs resources. 
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This Ruling Holds That District Directors Do Not Have the Au- 
thority To Require Complete Outward Vessel Manifests Prior 
to Clearance, Pursuant to Section 4.75(a) of the Customs Regu- 
lations 


Date: December 28, 1981 
File: VES-5 CO:R:CD:C 
105392 DHR 
To: Director, Office of Inspection. 
From: Director, Carriers, Drawback and Bonds Division. 
Subject: Filing of Incomplete Outward Cargo Manifest—Section 
4,.75(a), Customs Regulations. 
Your Reference: Memorandum EXP-1-B:IN:C EDW (10-23-81). 

In your memorandum regarding the above-captioned subject you 
ask whether district directors have the authority under section 
4.75(a) of the Regulations to require carriers to file completed out- 
ward cargo manifests and all required export documents prior to 
receiving clearance. 

The subsection under consideration provides that if a master de- 
siring to clear his vessel does not have a complete manifest or all 
required shippers export documents for presentation to Customs 
(see section 4.63): 


* * * the district director may accept in lieu thereof an incom- 
plete manifest * * * 


if there is on file with the district director a bond to insure that a 
complete manifest will be filed within four business days after 
clearance, as provided in subsection (b). 

Issue: The issue is whether it is mandatory that the district di- 
rector accept an incomplete manifest (provided the specified condi- 
tions have been complied with) or whether acceptance of an incom- 
plete manifest is discretionary with the district director, who cart 
demand a completed one prior to clearance. 

Background: Section 93 of the Act of March 2, 1799, provided 
that a master who desired to obtain clearance for his vessel had to 
first deliver to the collector of customs a complete manifest of all 
the cargo on board, whereupon the collector was directed to grant 
the clearance. 

Article 149, Customs Regulations of 1915 (promulgated by T.D. 
37508), provided for the granting of clearance upon the filing of an 
incomplete manifest and the execution of a bond, the condition of 
which being that the complete outward manifest would be filed by 
the next business day after departure of the vessel (15 days for 
shippers declarations). Although these regulations were in direct 
conflict with the statute existing at the time, they were apparently 
issued upon the assumption that the conditions of World War I and 
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the necessity for expeditious vessel movements warranted the de- 
parture from the statutory requirements. 

However, although the war had ended, Article 159 of the Cus- 
toms Regulations of 1923 was issued contrary to the statutory pro- 
visions, except that it provided that the complete manifests and 
shipper’s export declarations could be filed within four days after 
clearance of the vessel, provided a bond was on file. This provision 
appeared again in substantially the same form in the Customs Reg- 
ulations of 1931 and of 1937. 

In 1938 a question was raised before the Bureau of Marine In- 
spection and Navigation (which administered the navigation laws 
prior to 1942) as to whether a bond could be required, not to insure 
compliance with a statute, but to provide a method of circumvent- 
ing a statute. The Bureau ruled that since the taking of bonds was 
contrary to law; no action for the collection of liquidated damages 
could be enforced and the regulations providing for the incomplete 
manifest procedure were invalid. 

Because of this ruling a conference was held in Washington with 
the heads of the Government agencies concerned and the collectors 
from New York, Philadelphia, Baltimore, and Norfolk. All were in 
agreement that there was no authority in law for the regulations, 
but that strict adherence to the provisions of the statute requiring 
the filing of completed manifests and export declarations “would 
entail great hardship on shippers and tend to delay and hinder 
commerce of the United States,” noting that the operation and 
cargo capacity of vessels had drastically changed since 1799. It was 
agreed to seek to have the statutes amended to permit the filing of 
incomplete manifests and export declarations, as had been the 
practice for 23 years. 

As a result of the foregoing, the statutes with respect to the 
filing of manifests and shippers’ export declarations were amended 
by adding a proviso authorizing, with respect to manifests, the Sec- 
retary of Commerce: 


That, in order that the commerce of the United States may 
move with expedition and without undue delay, * * * to make 
regulations permitting the master to file a manifest * * * and 
if the manifest is not a complete manifest * * * the collector 
may grant clearance to the vessel in the case of an incomplete 
manifest, taking from the owner of the vessel a bond * * * in 
the penal sum of $1,000, conditioned that the master or some- 
one for him will file a complete outward manifest not later 
than the fourth business day after the clearance of the vessel. 


A penalty is provided for each day’s delinquency beyond the fourth 
day. Section 4.75 is based upon this statute. 

Discussion: If the phrase in the statute “the collector [district di- 
rector] may grant clearance” and in subsection 4.75(a) of the Regu- 
lations, “the district director may accept in lieu thereof” are con- 
strued as being merely permissive, then the incomplete manifest 
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procedure lies within the discretion of the district director and he 
has the authority to require carriers to file completed cargo mani- 
fests before clearance is granted. If, however, the phrases are con- 
strued as being mandatory, then the district director has no au- 
thority to require carriers to file completed cargo manifests before 
clearance is granted (assuming, of course, that the vessel operator 
has complied with the bond requirement). As section 4.75 was 
issued to effectuate the provisions of the statute, the construction 
of the statutory language will be controlling. 

As a general rule, the word “may” in a statute is permissive only 
and confers discretion. However, where statutes provide for the 
doing of acts or the exercise of power or authority by public offi- 
cials, and private rights or the public interest require the doing of 
such acts or the exercise of such power or authority, they are man- 
datory, regardless of whether they are phrased in imperative or 
permissive terms. A Federal court has reiterated that “whether a 
statute is mandatory or permissive does not depend upon its form, 
but upon the intention of the legislature, to be ascertained from a 
consideration of the entire act, its nature, its object, and the conse- 
quences that would result from construing it one way or the 
other.” A legal treatise has expounded that whether the word 
“may” is to be construed as mandatory or permissive is to be deter- 
mined in each case from the apparent intention as gathered in the 
context, considering the statute in which the word is used. 

In the matter under consideration, we have seen that the heads 
of the government agencies concerned had agreed that without the 
incomplete manifest procedure, great hardship would be imposed 
upon shippers and that the foreign commerce of the United States 
would suffer. Clearly, it was the intention of the Congress in ratify- 
ing the Customs practice of 23 years to forestall these detrimental 
consequences. The proviso itself states that its purpose is to expe- 
dite the movement of the commerce of the United States. Further, 
because of the expressions by all interested parties that the legisla- 
tion was necessary, the Congress would hardly have then left the 
implementation of such legislation to the discretion of local Cus- 
toms officials, especially without legislating guide lines to aid in 
the exercise of such discretion. 

Ruling: In view of the foregoing, we conclude that, assuming the 
proper bond is on file, section 4.75(a) of the Customs Regulations 
does not give district directors the authority to require that carri- 
ers file complete cargo manifests prior to receiving clearance for 
each departure. 

The regulations concerning the filing of Shipper’s Export Decla- 
rations (15 CFR 30.24) are issued pursuant to laws which are 
within the responsibility and subject to the interpretation of the 
Department of Commerce. However, we recommend that the dis- 
trict directors do not require completed Declarations prior to the 
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granting of clearance (assuming a bond is on file) unless advice to 
the contrary is received from that Department. 

Although subsection (c) of section 4.75 provides that vessels shall 
not be cleared for ports in countries specified in footnote 109, this 
provision is pursuant to guide lines laid down in law in the interest 
of national security. 


(C.S.D. 82-86) 


This Ruling Holds That Parts of Valves Do Not Have To Be 
Marked Individually With the Country of Origin (19 U.S.C. 
1304(a\(3)(D)), When Imported Into the U.S. in Containers That 
Are Properly Marked, Provided None Are Sold Separately as 
Spare Parts 


Date: December 31, 1981 
File: MAR-02-CO:R:E:E 
717917 FBO 

This ruling concerns the importation of parts that are internal 
parts of United States produced valves. 

Issue: Whether parts of valves; bodies, bonnets and gland 
flanges need to be marked with the country of origin. 

Facts: In this case, the body, bonnet, and gland flanges are im- 
ported into the United States either as a casting or a forging, al- 
though most are forgings. 

If the part is a casting, it is imported partially hollowed out. The 
interior is then drilled out to the tolerance specifications of the 
particular manufacturer. Threads must also be put into the body at 
this point. Tolerances are sometimes as precise as one ten thou- 
sandth of an inch. If the imported body is in the form of a forging, 
all of the above must be done like the casting with the addition 
that the imported forging is a solid piece of metal, and the entire 
interior must be drilled out. 

With regard to the bonnet, if it is a casting, it comes in partially 
hollowed. The interior must then be machined down to the exact 
specifications of the manufacturer. Threads must be put on both 
the inside and outside of the bonnet in order for it to fit together 
with the other parts. If it is a forging, it is imported as a solid piece 
of metal, and the entire flange must be hollowed out as well as the 
other steps listed above for the casting. 

The gland flange, whether it is a casting or a forging, comes in 
with holes partially made and then must be machined down to the 
tolerances of the specific manufacturer. In all cases the tolerances 
are extremely important since the parts obviously will not fit to- 
gether to make the completed valve if they are not machined to the 
precise specifications. The outside of each part must also be ma- 
chined and smoothed off. 
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The items as imported are not usable as valve parts until they 
have been substantially transformed in the United States, and ma- 
chined to the exact specifications of the manufacturer for each spe- 
cific valve. 

Law and analysis: Section 304 of the Tariff Act of 1930, as 
amended (19 U.S.C. 1304), provides, in general, that all articles of 
foreign origin imported into the Unites States must be legibly and 
conspicuously marked to indicate the English name of the country 
of origin to an ultimate purchaser in the United States. 

Section 134.35 of the Customs Regulations (19 CFR 134.35), pro- 
vides that articles used in the United States in manufacture which 
results in articles having a name, character, or use different from 
that of the imported articles, will be within the principle of the de- 
cision in the case of the United States v. Gibson-Thompson Co., Inc., 
27 C.C.P.A. 267 (C.A.D. 98). Under this principle, the manufacturer 
in the United States who converts or combines the imported article 
into a different article will be considered to be the “ultimate pur- 
chaser” for the purpese of meeting the general requirement of 19 
U.S.C. 1304(a), that all articles of foreign origin must be legibly and 
conspicuously marked to indicate the country of origin to an ulti- 
mate purchaser in the United States. The imported articles would 
be excepted from marking in this situation as set out in the facts, 
however, the outermost containers of the imported articles shall be 
marked with the country of origin. Therefore, the bodies, bonnets 
and gland flanges may be excepted from individual marking pursu- 
ant to 19 U.S.C. 1304(a\(3)(D), if the containers in which they are 
imported are legibly and conspicuously marked to indicate the 
country of origin and the Customs officers at the port of entry are 
satisfied that the bodies, bonnets and gland flanges will reach the 
ultimate purchasers in the United States (the manufacturers of the 
finished valves) in the original marked containers in which they 
are imported, and will be used only in the manufacture of finished 
valves and not otherwise sold. The importers should be prepared to 
furnish statements or affidavits to this effect for each entry for 
which this exception is requested. However, if any of the imported 
valve parts are sold separately i.e. used as spare parts, all the im- 
ported valve parts would have to be marked in order that Customs 
would be assured that any used as spares would be marked. 

Holding: The bodies, bonnets, and gland flanges (parts of valves) 
do not have to be marked individually with the country of origin 
(19 U.S.C. 1804(a)(3)D)), when imported into the United States in 
wooden cases that are properly marked, and Customs officers at 
the port of entry are satisfied that such parts reach the ultimate 
purchaser as imported, provided none are sold separately as spare 
parts, in which case all parts would have to be marked. 
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Vessels: The Processing, Transportation, and Landing of Skipjack 
Tuna Harvested in Waters Off the Commonwealth of the 
Northern Mariana Islands 


Date: January 5, 1982 
File: VES-3/VES-7/VES-7-01 
VES-7-03 CO:R:CD:C 
105345 PH 
In your letter of September 28, 1981, you request a ruling on the 
processing, transportation, and landing of Skipjack Tuna harvested 
in waters off the Commonwealth of the Northern Mariana Islands. 
Our response to your request is contained in the enclosed ruling. 
As you are probably aware, your inquiry raises questions pertain- 
ing to the Fisheries Conservation and Management Act of 1975, as 
amended (16 U.S.C. 1801, et seg.), documentation of vessels, and du- 
tiability of fish and fish products. These subjects are within the ju- 
risdiction of the National Oceanic and Atmospheric Administration 
(NOAA), United States Coast Guard, and Classification and Value 
Division within the Customs Service, respectively. In the event that 
you wish to question one of these offices about the impact of the 
laws within its jurisdiction on the subject of your letter to us, we 
are listing their mailing addresses for those offices below: 
Ron Steinberg, Esq. 
Office of the General Counsel—Fisheries 
National Oceanic and Atmospheric Administration 
3300 Whitehaven Street 
Washington, D.C. 20235 
Mr. Joseph A. Yglesias 
Chief, Merchant Vessel Documentation Division 
G-MVD/13 
U.S. Coast Guard 
2100 Second Street, S.W., Room 1312 
Washington, D.C. 20593 
Mr. Aaron Balmages 
Assistant Area Director (C&V) 
U.S. Customs Service 
6 World Trade Center, Room 423 
New York, New York 10048 


This ruling concerns the processing, transportation, and landing 
of Skipjack Tuna harvested in waters off the Commonwealth of the 
Northern Mariana Islands. 


Issue: 


1. May Skipjack Tuna be harvested in the zone between 3 
and 200 miles (FCZ) from the Commonwealth of the Northern 
Mariana Islands (CNMI) by foreign-flag vessels? 

2. May the tuna be landed in CNMI ports by a foreign-built 
or foreign-flag vessel for processing? 
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3. May the tuna be transshipped from a foreign-built or for- 
eign-flag vessel to a foreign-flag freezer-processor vessel operat- 
ing in the FCZ of the CNMI? 

4. May the tuna be landed in Ponape, Micronesia, by a for- 
eign-built or foreign-flag vessel for processing, assuming that 
any transshipment of the tuna occurs in the FCZ of the CNMI? 

5. May the tuna be landed in Hawaii by a foreign-built or 
foreign-flag vessel for processing, assuming that any transship- 
ment of the tuna occurs in the FCZ of the CNMI? 

6. May the tuna, harvested and processed as described above, 
be transshipped and landed in processed form in United States 
ports by a foreign-built or foreign-flag vessel? 


Facts: The inquirer represents the Commonwealth of the North- 
ern Mariana Islands (CNMD), as well as several concerns interested 
in developing the Skipjack Tuna resources of the CNMI. The in- 
quirer requests a ruling on the following activities. 

Skipjack Tuna which have been harvested by foreign-built or for- 
eign-flag fishing vessels in the zone between 3 and 200 miles (FCZ) 
from the CNMI would be: 


1. Landed by foreign-built or foreign-flag vessels in CNMI 
ports for processing; 

2. Transshipped from a foreign-built or foreign-flag fishing 
vessel to a foreign-built or foreign-flag freezer-processor vessel 
operating in the FCZ of the CNMI; 


3. Landed by a foreign-built or foreign-flag vessel in Ponape, 
Micronesia, for processing, any transshipment of the tuna to 
have occured in the FCZ of the CNMI; or 

4. Landed in Hawaii by a foreign-buiit or foreign-flag vessel 
for processing, any transshipment of the tuna to have occured 
in the FCZ of the CNMI. 

The Skipjack Tuna, harvested and processed as described above, 
would be transshipped and landed in processed form in United 
States ports by foreign-built or foreign-flag vessels. 

Law and analysis: Under 46 U.S.C. 883, no merchandise shall be 
transported between points in the United States, including its dis- 
tricts, territories, and possessions, embraced within the coastwise 
laws, either directly or via a foreign port, or for any part of the 
transportation, in any other vessel than a vessel built in and docu- 
mented under the laws of the United States and owned by citizens 
of the United States. Under 46 U.S.C. 25l(a), no foreign-flag vessel 
shall, whether documented as a cargo vessel or otherwise, land in a 
port of the United States its catch of fish taken on board the vessel 
on the high seas or fish products processed therefrom, or any fish 
or fish products taken on board the vessel on the high seas from a 
vessel engaged in fishing operations or in the processing of fish or 
fish products. 


373-799 O - 82 - 3 
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Also under 46 U.S.C. 251(a), only properly documented vessels 
(but see Treasury Decision 56382(6), under which a foreign-built 
vessel under 5 net tons owned by United States citizens or by resi- 
dent aliens may engage in the American fisheries) shall be deemed 
vessels of the United States entitled to engage in the fisheries. Pur- 
suant to Public Law 96-61, section 2, 93 Stat. 407 (1979), the term 
“fisheries” is defined, for purposes of 46 U.S.C. 251(a), to include 
“* * * the planting, cultivation, catching, taking, or harvesting of 
fish, shellfish, marine animals, pearls, shells, or marine vegetation 
at any place within the fishery conservation zone established by 
section 1811 of Title 16.” The fishery conservation zone (FCZ) estab- 
lished by 16 U.S.C. 1811 is the zone between 3 miles and 200 miles 
from the baseline from which the territorial sea of the United 
States is measured. 

The Customs Service has recognized that the definition of fisher- 
ies in 46 U.S.C. 25l(a) does not impair the statutory authority of 
other agencies to permit foreign-flag vessels to fish within the FCZ 
(Ruling letters VES-3-R:CD:C 104208 MKT/CH, October 15, 1979; 
VES-7-01/VES-7-03 RRUCDC 104805 MKT, November 30, 1979). 
Thus, under the Fishery Conservation and Management Act of 
1975, as amended (16 U.S.C. 1801, et seq.), a foreign-flag vessel may 
fish in the FCZ if it has on board a valid permit issued under sec- 
tion 204 of that Act (16 U.S.C. 1824) for that vessel. The FCMA is 
administered by the National Oceanic and Atmospheric Adminis- 
tration (NOAA). However, we understand that the FCMA does not 
cover “highly migratory species of fish” (16 U.S.C. 1813) which are 
defined as “species of tuna which, in the course of their life cycle, 
spawn and migrate over great distances in waters of the ocean” (16 
U.S.C. 1802(14)), including Skipjack Tuna (House Report (Merchant 
Marine and Fisheries Committee) No. 94-445, August 20, 1975, pp. 
43, 44 (1976 U.S.C.C.A.N., pp. 593, 610-611, 616)). 

The purpose of section 2, Public Law 96-61, which added the defi- 
nition of fisheries to 46 U.S.C. 251(a), was to make that provision 
consistent with the FCMA, that is, so that foreign-built, United 
States-flag vessels could not be used for fishing, or the other activi- 
ties listed in the definition in 46 U.S.C. 251(a), in the FCZ as well 
as in United States territorial waters. (See Senate Report (Commit- 
tee on Commerce, Science, and Transportation) No. 96-72, April 23, 
1979.) On page 5 of the Senate Report No. 86-72, the Committee 
states that, “The definition [of the term ‘employed in the fisheries’ 
as used in 46 U.S.C. 251(a) before the 1979 amendment] does not 
reflect this country’s 1976 entension of fishery management juris- 
diction to 200 miles pursuant to the FCMA * * *. Section 2 of this 
bill is simply intended to update section 251’s definition of the fish- 
eries to reflect the fact that the term includes fishing within the 
fishery conservation zone.” On page 6 of the report, in summariz- 
ing the bill, the Committee states “Section 2 of this bill would 
update the definition of the term ‘fisheries’ in section 251 of title 46 
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to reflect the United States extension of jurisdiction to 200 miles.” 
Section 103 of the FCMA (16 U.S.C. 1813) and the legislative histo- 
ry of the FCMA make it clear that Congress did not intend the 
FCMA to apply to highly migratory species, such as tuna, in the 
FCZ and, indeed, was opposed to the United States or any other 
nation extending its rights, claims or jurisdiction to such species. 
(See 1976 U.S.C.C.A.N., pp. 593, 610-611, 616, 629, 645, 667.) 

The provision of 46 U.S.C. 251(a) under which only properly docu- 
mented vessels shall be deemed vessels of the United States enti- 
tled to engage in the fisheries, as that term is defined pursuant to 
the 1979 amendment, was intended to be consistent with the 
FCMA and “update the definition of the term ‘fisheries’ in section 
251 of title 46 to reflect the United States extension of jurisdiction 
to 200 miles.” The FCMA did not extend United States jurisdiction 
to the taking of highly migratory species, including Skipjack Tuna, 
in the FCZ. Accordingly, we conclude that 46 U.S.C. 251(a) does not 
prohibit foreign-built, United States or foreign-flag vessels from 
harvesting highly migratory species, including Skipjack Tuna, in 
the FCZ. 

Application of United States laws to the CNMI is governed by 
Article V of the Covenant to Establish a Commonwealth of the 
Northern Mariana Islands in Political Union with the United 
States of America (Public Law 94-241, March 24, 1976, 90 Stat. 263, 
at note following 48 U.S.C. 1681) (Covenant). Pursuant to section 
508(b) of the Covenant, the coastwise laws of the United States are 
not applicable to the CNMI except as provided in section 502(b), 
under which “[t]he laws of the United States regarding coastal 
shipments * * * will apply to the activities of the United States 
Government and its contractors in the Northern Mariana Island.” 
We assume that section 502(b) is inapplicable in this case. Also, 
pursuant to section 503(b), any prohibition in the laws of the 
United States against foreign vessels landing fish or unfinished fish 
products in the United States is made inapplicable to the CNMI. 
Pursuant to section 502(a)(2) of the Covenant, laws of the United 
States which are applicable to Guam and which are of general ap- 
plication to the several States are applicable to the CNMI unless 
otherwise provided in the Covenant. The provision of 46 U.S.C. 
251(a) that only properly documented vessels shall be deemed ves- 
sels of the United States entitled to engage in the fisheries is appli- 
cable to Guam (Ruling letter VES-7-01-CO:R:CD:C 104895 MKT, 
January 16, 1982). As this is a law of the United States of general 
application to the several States which is not otherwise provided 
for in the Covenant, it is applicable to the CNMI (Ruling letter 
VES-7-01/VES-7-03-RRUCDC 104216/104208 MKT, December 27, 
1979). It is our understanding that the FCMA also is applicable to 
the CNMI (43 FR 1658, January 11, 1978). 

In one of the questions asked by the inquirer, Skipjack Tuna har- 
vested in the FCZ of the CNMI would be landed in Ponape, Micro- 
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nesia, for processing. Ponape is in the Caroline Islands which are a 
part of the Trust Territory of the Pacific Islands (1947 
U.S.C.C.A.N., pp. 1317, 1318). The coastwise laws and the provision 
in 46 U.S.C. 251(a) pertaining to the landing of fish or fish products 
in a port of the United States are inapplicable to the Trust Terri- 
tory of the Pacific Islands, including Ponape (section 503, Covenant; 
Ruling letter VES-3-CO:R:CD:C 105371 PH, October 15, 1981). 

Thus, in summary, the coastwise laws, except with regard to ac- 
tivities of the United States Government and its contractors, and 
the provision in 46 U.S.C. 251(a) pertaining to the landing of fish or 
fish products in a port of the United States are inapplicable to the 
CNMI. The provision in 46 U.S.C. 251(a) that only properly docu- 
mented vessels shall be deemed vessels of the United States enti- 
tled to engage in the fisheries is applicable to the CNMI but is in- 
applicable to foreign-built, United States or foreign-flag vessels har- 
vesting Skipjack Tuna in the FCZ of the CNMI. The provision in 46 
U.S.C. 25l(a) pertaining to landing fish in a port of the United 
States is inapplicable to Ponape, Micronesia. 

The answers to the inquirer’s question are as follows: 


Skipjack Tuna which have been harvested by foreign-built, 
United States or foreign-flag catching vessels: 

1. May be landed in CNMI ports by a foreign-built or for- 
eign-flag vessel for processing; 

2. May be transshipped from the harvesting vessel to a 
foreign-built or foreign-flag freezer-processor vessel operat- 
ing in the FCZ of the CNMI; 

3. May be the landed in Ponape, Micronesia, by a foreign- 
built or foreign-flag vessel for processing, assuming that anv 
transshipment of the fish occurs in the FCZ of the CNMI; or 

4. May be landed in Hawaii by a foreign-built, United 
States-flag vessel for processing but may not be so landed by 
a foreign-built, foreign-flag vessel, assuming that any trans- 
shipment of the fish occurs in the FCZ of the CNMI. 


The processed tuna could be landed in a United States port by a 
foreign-built or foreign-flag vessel if the vessel had laden the proc- 
essed tuna in the CNMI or Ponape, Micronesia, or if the processed 
tuna had been transshipped to the landing vessel, at a location 
other than a point in United States territorial waters subject to the 
coastwise laws, from a vessel which had transported the processed 
tuna from the CNMI or Ponape, assuming that the vessel which 
laded the processed tuna in the CNMI or Ponape had no part in 
the harvesting of the tuna or the transshipment of the unprocessed 
tuna. (See T.D. 54861(21).) The processed tuna would be prohibited 
from being landed in a United States port by a foreign-built, for- 
eign-flag vessel if it is laden from a foreign-built or foreign-flag 
freezer-processor vessel operating in the FCZ of the CNMI or a 
vessel which has transported the processed tuna from the freezer- 
processor vessel. A foreign-built, United States-flag vessel could 
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land the processed tuna at a United States port under these condi- 
tions, assuming that the tuna is laden onto the landing vessel at a 
location other than a point in United States territorial waters sub- 
ject to the coastwise laws. The processed tuna would be prohibited 
from being transported from Hawaii to any other point in the 
United States subject to the coastwise laws, or for any part of such 
transportation, in any other than a United States-built, United 
States-flag vessel entitled to engage in coastwise trade. 

It should be noted that this ruling does not address questions 
pertaining to the FCMA, documentation of vessels, and dutiability 
of fish and fish products. The inquirer is informed in the letter 
transmitting this ruling of the addresses to which he may send 
questions on these subjects. 

Holdings: 1. Skipjack tuna may be harvested in the zone between 
3 and 200 miles (FCZ) from the Commonwealth of the Northern 
Mariana Islands (CNMI) by foreign-built, United States or foreign- 
flag vessels. 

2. The tuna may be landed in CNMI ports by a foreign-built or 
foreign-flag vessel for processing. (We assume that section 502(b) of 
the Covenant, making United States laws regarding coastal ship- 
ments applicable to the activities of the United States Government 
and its contractors in the CNMI, is inapplicable to the vessels in- 
volved in this ruling.) 

3. The tuna may be transshipped from a foreign-built, United 
States or foreign-flag fishing vessel to a foreign-built or foreign-flag 
freezer-processor vessel operating in the FCZ of the CNMI. 

4. The tuna may be landed in Ponape, Micronesia, by a foreign- 
built or foreign-flag vessel for processing, assuming that any trans- 
shipment of the tuna occurs in the FCZ of the CNMI. 

5. The tuna may be landed in Hawaii by a foreign-built, United 
States-flag vessel for processing but may not be so landed by a for- 
eign-built, foreign-flag vessel, assuming that any transshipment of 
the tuna occurs in the FCZ of the CNMI. 

6. The processed tuna may be landed in a United States port by a 
foreign-built or foreign-flag vessel if it is processed in the CNMI or 
Ponape and the vessel which laded the processed tuna in the CNMI 
or Ponape had no part in the harvesting of the tuna or the trans- 
shipment of the unprocessed tuna, assuming that the tuna is laden 
onto the landing vessel at a location other than a point in United 
States territorial waters subject to the coastwise laws. 

The processed tuna may not be landed in a United States port by 
a foreign-built, foreign-flag vessel if it is laden from a foreign-built 
or foreign-flag freezer-processor vessel operating in the FCZ of the 
CNMI or a vessel which has transported the tuna from the freezer- 
processor vessel. A foreign-built, United States-flag vessel may land 
the tuna at a United States port under these circumstances, assum- 
ing that the tuna is laden onto the landing vessel at a location 
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other than a point in United States territorial waters subject to the 
coastwise laws. 

The processed tuna may not be transported from Hawaii to any 
other point in the United States subject to the coastwise laws, or 
for any part of such transportation, in any other than a United 
States-built, United States-flag vessel entitled to engage in the 
coastwise trade. 

Effect on other rulings: Ruling VES-3-R:CD:C 104208 MKT/CH, 
October 15, 1979, followed in modifying ruling VES-7-03-R:CD:C 
104186 KP, September 6, 1979. 


(C.S.D. 82-88) 


This Ruling Holds That the Prepayment of Foreign Consular 
Fees Is Not Part of Statutory Deduction for Exempted Compo- 
nents Under 10.17 of the Customs Regulations 


Date: January 6, 1982 
File: CLA-2 CO:R:CV:G 
542618 TLL 
To: Area Director of Customs, JFK Airport 10048. 
From: Director, Classification and Value Division. 
Subject: Prepaid Haitian Consular Fees: I.A. 106/81. 

This is in reply to your memorandum dated May 15, 1981, con- 
cerning the dutiability of prepaid Haitian Consular Fees. The case 
was received from C.I.E. on September 25, 1981. 

Essentially, this question arises because the importer contracts 
with a related party in Haiti for the assembly of brassieres and 
body support garments made from United States components. 
Upon importation, the importer claims a duty-free allowance under 
item 807.00, Tariff Schedules of the United States, (TSUS) for the 
value of these U.S. components at the time and place of exporta- 
tion from the United States. 

Under Haitian law, materials imported into Haiti for assembly 
are assessed a 2 percent non-refundable consular fee. This fee can 
be either prepaid at the Haitian Consulate in New York or paid 
upon importation into Haiti. The importer chooses to prepay the 
consular fee in New York. The importer claims that this consular 
fee, prepaid in the United States on the value of the materials 
prior to their exportation, elevates their F.O.B. values and should 
be deductible pursuant to item 807.00 because it “is paid prior to 
the materials arriving at the U.S. port of exportation and a lot of 
the goods are physically situated at our domestic warehouse and 
still considered inventory assigned to our domestic warehouse”’. 
The firm’s accountant has stated, “this practice * * * is an appro- 
priate measure of the value of raw materials, at the time of export, 
and is in accordance with generally accepted accounting standards 
and procedures’. 





CUSTOMS 29 


Thus, the question we have to respond to is whether the prepaid 
Haitian Consular Fee is properly included in the value of the com- 
ponents for item 807.00 purposes. 

In this regard, item 807.00 provides for a duty upon the full 
value of the imported article, less the cost or value of such products 
of the United States. 

Section 10.17 of the Customs Regulations provides: 


10.17 Valuation of exempted components. The value of fab- 
ricated components to be subtracted from the full value of the 
assembled article is the cost of the component when last pur- 
chased, f.o.b. United States port of exportation or point of 
border crossing as set out in the invoice and entry papers, or if 
no purchase was made, the value of the components at the 
time of their shipment for exportation, f.o.b. United States port 
of exportation or point of border crossing, as set out in the in- 
voice and entry papers. However, if the appraising officer con- 
cludes that the cost of value of the fabricated components so 
ascertained does not represent a reasonable cost or value, then 
the value of the components shall be determined in accordance 
with section 402 or section 402a, Tariff Act of 1930, as amended 
(19 U.S.C. 1401A, 1402). 


This office concludes that the prepayment of a fee for which the 
obligation to pay accrues subsequent to exportation from the 
United States does not cause that fee to become part of the valua- 


tion of exempted components. To hold otherwise would be contrary 
to the thrust of item 807.00. 


(C.S.D. 82-89) 


This Ruling Holds That Vessel Logs, To Inciude Statements of 
Masters and Agents of LASH Barge Owners, Submitted Long 
After the Fact and Containing Contradictory and Incomplete 
Information, Are Insufficient Evidence That Certain Barges 
Left the United States in a Seaworthy Condition for Purposes 
of 19 U.S.C. 1466 


Date: February 2, 1982 
File: VES-13-18-CO:R:CD:C 
105437 JM 
To: Regional Commissioner of Customs, New Orleans, Louisiana. 
From: Director, Carriers, Drawback and Bonds Division. 
Subject: Vessel Repair Entry No. 79-221265, dated February 26, 
1979 (Company Name), LASH Barges. 

Your memorandum dated November 24, 1981, requested our 
review of a petition of (Company Name) (hereinafter (Name)) for 
relief from duty under 19 U.S.C. 1466 on the cost of repairs to 
LASH barges during the five year period, 1973-1978. (Name) appli- 
cation for relief in the subject case, including additional documents 
submitted after the original application, was the subject of Head- 
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quarters’ memorandums dated November 4, 1980 (104407) and 
March 27, 1981 (105053). In a telephone conversation of December 
18, 1981, (Name) of your office stated that duty in the amount of 
$268,468.69 is reflected on the worksheets forwarded to (Name) 
with your letter of April 13, 1981, which informed (Name) that the 
application for relief was denied in part. We note that the original 
entry showed duty in the amount of $400,898.64 on the entered cost 
of repairs of $800,997.28. 

In view of the fact that our memorandum of November 4, 1980, 
contained extensive comments on each of the six categories of re- 
pairs covered by the subject entry, additional comments on each in- 
dividual category appear to be unnecessary. Accordingly, we will 
limit our comments to the additional documents submitted by 
(Name) and specific questions raised by the petitioner which were 
not covered in our previous memorandums. 

You state that (Name) petition is based mainly on our memoran- 
dum dated May 27, 1981 (104911 JL), which modified the eviden- 
tiary requirements under section 4.14(d)(1)(iii), Customs Regula- 
tions, insofar as LASH and similar unmanned vessels are con- 
cerned. You ask that we issue a clarification concerning whether 
the modified evidentiary requirements apply to vessels entering the 
United States prior to May 27, 1981. The modified evidentiary re- 
quirements are applicable to the liquidation of current and future 
entries if you are satisfied the documents submitted as evidence 
have been executed by a responsible party with knowledge of the 
facts set out therein. Since the modified evidentiary requirements 
are applicable in the subject case, we have reviewed the 27 books 
forwarded with your memorandum plus a copy of Book 13 covering 
(Vessel Name) Voyage 47E (which was forwarded directly to Head- 
quarters by (Name)) to determine whether the modified evidentiary 
requirements have been met. 

(Name) has presented (1) excerpts from mother vessel logs, (2) 
statements of masters of mother vessels, (3) statements of fleeting 
personnel and (4) statements of foreign agents as evidence that the 
LASH barges left the United States in a seaworthy condition. Inso- 
far as possible, we will discuss this evidence in the sequence listed 
in the preceding sentence. 


1. VESSEL LoGcs 


The excerpts of logs in Books 45, 85, 86, 87, and 95 covering voy- 
ages of the vessels (Names), (Name), and (Name) contain no details 
concerning the barges loaded at a port. In addition, these vessels on 
voyages covered by BOOKS 45, 85, 86 and 93 called at Norfolk but 
the excerpts of logs do not cover the operation at that port. Of the 
log excerpts submitted for the above vessels, only the one submit- 
ted with Book 93 lists damaged barges, i.e. Barges 699, 739 and 803, 
which were laden aboard the mother vessel. We note that each of 
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the damaged barges was leaking water, a defect which is quite ob- 
vious and easily detected. 

The remaining excerpts of logs forwarded to us have been trans- 
lated from Norweigian to English and cover voyages of the mother 
vessels (Name) and (Name). While these logs indicate the number 
of barges laden at each port and identify certain barges which were 
laden in a damaged condition, the logs do not indicate the type of 
inspection given each barge or list those barges laden in a seawor- 
thy condition. The logs in Books 13, 29, 42, 52, 56, 58, 60, 69, 70, 73, 
and 74 list barges which were found leaking or too deformed to fit 
into the hold of a vessel. Other documents in Books 69, 73, and 74 
show that barges other then those listed as damaged on the logs 
came off the mother vessel in a foreign country in a damaged con- 
dition. The logs in Books 2, 8, 14, 46, 82, and 83 list no barges 
which were laden in a damaged condition. However, other docu- 
ments in Books 14 and 46 show that certain barges were damaged 
in the United States prior to being laden aboard the mother vessel, 
and other documents in Books 82 and 83 show that certain barges 
came off the mother vessel in a foreign country in an unseaworthy 
condition. 

In addition, documents in Books 69, 73 and 83 covering voyages 
by the (vessel name) and in Book 85 covering a voyage by the 
(Name) show certain barges were unladen from the mother vessel 
in a “good tight, staunch and seaworthy condition”, but had to be 
“adjusted in order to enable the Customs authorities to seal up the 
barges.” These barges were not listed as damaged on the mother 
vessels’ logs. Books 35, 44 and 54 did not contain excerpts from the 
logs of mother vessels. 

In summary, the record shows that of the barges not shown as 
damaged on the mother vessels’ logs, some arrived overseas in a 
damaged condition, some were damaged in the United States prior 
to being laden aboard the mother vessels, and some required re- 
pairs in order to allow foreign Customs authorities to seal up the 
barges. Under the circumstances, we do not believe the mother ves- 
sels’ logs constitute good and sufficient evidence that all barges not 
listed as damaged on those logs were laden aboard the mother 
vessel in a seaworthy condition. 


2. STATEMENTS OF MASTERS 


The masters’ statements, which were made in 1981, concern voy- 
ages between 1973 and 1978 and appear to be based on excerpts of 
logs of mother vessels which were discussed above plus manifest 
lists which contain no information concerning the condition of the 
barges but only the barge numbers of those barges laden aboard a 
mother vessel. These statements were made long after the fact and 
constitute no more proof that certain barges left the United States 
in an undamaged condition than the documents upon which they 
were based. Since the excerpts from the mother vessels’ logs and 
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the manifest lists are not good and sufficient evidence that specific 
barges departed the United States in an undamaged condition, the 
masters’ statements are not good and sufficient evidence of the sea- 
worthy condition of specific barges. 

We also note some discrepancies between statements of masters 
and other documents in the file. Documents in the file show that 
Barge 135 (Book 14) and Barge 445 (Book 46), shown to be seawor- 
thy on the masters’ statements, were damaged in the United States 
prior to being laden aboard the mother vessels. In Book 56, the 
mother vessels’ log shows Barges 65 and 20 were laden in a dam- 
aged condition in contradiction to the masters’ statements showing 
these barges were laden in a seaworth condition. In Books 82 and 
83, the masters’ statements show no barges were laden in a dam- 
aged condition while other documents show certain barges were 
unladen in a foreign country in a damaged condition. In Book 95, 
the masters’ statement shows 120 barges were laden in a seaworthy 
condition, 31 barges more than appear on the manifest list and ap- 
parently an amount in excess of the mother vessel’s capacity. Mas- 
ter’s statements were not furnished with Books 35, 44 and 54. 


3. STATEMENTS OF FLEETING PERSONNEL 


(Name), General Manager, and (Name), Assistant General Man- 
ager, prepared statements that certain barges “were inspected 
prior to lifting aboard the mother vessel at New Orleans” and 
found seaworthy. It is evident that these statements covered some 
barges which were laden aboard mother vessels at other ports in 
that the mother vessel did not call at New Orleans. The vessel log 
of the (Name) on voyages 65 and 66 in 1977 (Books 82 and 83) 
shows that the mother vessel arrived from foreign at and departed 
for foreign from Panama City. The vessel log of the (Name) on 
voyage 4 in 1975 (Book 86) shows that the vessel called at Norfolk 
and Mobile and proceeded foreign without calling at New Orleans. 
In written statements contained in Books 2, 8, 46 and 56, (Name) 
states that more barges were inspected and laden at New Orleans 
than the vessel’s logs show were laden at that port. In written 
statements contained in Books 14, 46 and 54, (Name) states that 
specific barges were laden in seaworthy condition while other docu- 
ments, such as survey reports made by the (Company Name) show 
that the barges were damaged in the United States prior to being 
laden aboard the mother vessel. In Book 13, a list signed by (Name) 
as Asst. General Manager on July 20, 1981, indicates that he in- 
spected barges laden aboard the (vessel name) in July 1974. While 
(Name) may have worked at (company name) in another capacity 
in 1974, he did not assume the position of Asst. General Manager 
until June 1975 according to his written statement. In Book 73, the 
statements of Mr. (Name) and (Name) omit 14 barges laden at New 
Orleans, of which Barges 357, 362, 408, 450 and 490 were repaired 
abroad. 
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STATEMENTS OF FOREIGN AGENTS 


Since it appears that the present petition contains only those 
statements of foreign agents previously considered and discussed in 
our memorandum of November 4, 1980, a detailed discussion does 
not appear warranted. However, we will point out a few examples 
which show why the general statements are not acceptable evi- 
dence that repairs were necessitated by casualty while the barges 
were abroad. In Book 56, form statement 10A by (Name) agents in 
Germany for (Name), concerned work done on Barge 20 on June 11, 
1974, and stated in part, “On the basis of our many years of experi- 
ence in repairing vessels and barges, those damages were caused by 
(bumping) (towing) (eranes while loading or discharging) (stress of 
weather) (new/very recent damage) (external forces).” The extract 
of the log of the (vessel name) on May 24, 1974, the date of lading 
in the United States, shows “Barge No. 20 (13E) small leak in 
bow.” Book 83 contains an attachment “A” showing 45 barges were 
discharged from the (vessel name) on December 13, 1977 and stat- 
ing, “During discharging operations of the above vessel, we found 
the barges in good tight, staunch and seaworthy condition with ex- 
ception of the following barges: CG 430 and CG 97.” While this 
statement appears to indicate the remaining 43 barges were in 
staunch and seaworthy condition, the book contains another at- 
tachment “A” showing 783 arrived in an unseaworthy condition. In 
addition, this book also contains four other forms, labelled attach- 
ment “B’, which show that at least ten barges, including CG 783, 
arrived in a seaworthy condition but “had to be adjusted in order 
to enable the Customs authorities to seal up the barges.” 

The mother vessels’ logs and other documents submitted do not 
constitute proof that specific barges arrived overseas in a seawor- 
thy condition for the reasons stated above with the following excep- 
tion. In Book 85, a survey report of (Company Name) shows that 
Barge 386 was partially laden with wood dowels on July 27, 1975, 
sealed in a water tight condition, and taken to mooring. When the 
barge was opened on July 28, 1975, to complete loading of the 
barge, water was found in the barge. Since documents in the file 
indicate that this barge was in good condition when partially laden 
and that the fractures in the hull of the barge below the water line 
occurred while the barge was moored in Singapore, duty on the 
cost of Bottom Leakage Repairs in the amount of 250 Singapore 
dollars on Invoice R-9852 is remitted in that the repairs were ne- 
cessitated by “casualty” within the meaning of 19 U.S.C. 1466(d)(1). 
This book also contains a statement by the managing director of 
the foreign shipyard that the scraping of marine growth from the 
bottom and sides of Barge 386 was cleaning performed not as a re- 
quirement of the repairs. Accordingly, the cost of scraping the hull 
is not dutiable in that it was not performed in preparation for or as 
an integral part of repairs (See C.I.E. 51/61). Even if this cleaning 
were considered a part of the repair to the hull, in C.LE. 877/60 we 
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held that remission or refund of duty is warranted when cleaning 
is performed in order to complete repairs necessitated by stress of 
weather or other casualty, as is true of the repairs to Barge 386. 
Accordingly, your worksheet should be amended to reflect the fact 
that no duty is due under Invoice 3080 (R-9852) which is Reference 
48-10 for the year 1975. 

The separate and specific claims for remission are discussed 
below in the order in which they appear in your memorandum: 

1. We agree with your recommendation that duty on charges cov- 
ered by Invoice 17616 (Book 1) and Invoice 16909 (Book 8) concern- 
ing Barge 5 be liquidated as not dutiable. These invoices were for 
services in 1971 to a barge which returned to the United States 
prior to 1973, invoice 16909 covers legal fees rather than repairs, 
invoice 17616 covers unspecified agents fees and the record indi- 
cates permanent repairs were made in the United States. In addi- 
tion, the record shows that Barge 5 was damaged while in tow 
overseas and it appears that any dutiable charges are remissible as 
casualty related within the meaning of 19 U.S.C. 1466(d). 

2. We have reviewed the invoices in Book 102 and find that duty 
was not assessed twice on any item. Duty on some items was com- 
puted using a consolidated invoice while duty on other items was 
computed on other invoices showing a breakdown of the charges in 
order to allow for charges not subject to duty. Items 1/6 on invoice 
29007 of February 28, 1977, cover charges for assistance in mainte- 
nance and repairs while the six invoices showing details of these 
charges show that they are labor charges for “assistance in fleeting 
area.” In the absence of documentary proof that these charges 
were not for assistance in maintenance and repairs in the fleeting 
area, we must accept the invoices as correct and agree that these 
charges are dutiable. We note that the charges for assistance in 
maintenance and repair on invoices 29007, 29698 and 274 is 50% of 
the total charges on the invoices showing a breakdown of labor 
charges for assistance in the fleeting area. 

3. Under 19 U.S.C. 1466, foreign repairs to a vessel are subject to 
entry and payment of duty on their cost ‘on the first arrival of 
such vessel in any port of the United States.’’ Since the record con- 
tains no evidence that the (name) barges, chartered by (Name) in 
foreign countries and listed in Book 103, returned to the United 
States on (Name) vessels or any other mother vessel, we agree that 
the repairs to these barges are not dutiable. 

4. In Book 104, the invoices cover the moving of hatch covers on 
the (Vessel Name) and (Vessel Name), both foreign-flag vessels, for 
repairing. Since the file contains no clear evidence linking these 
charges to United States-flag barges, we agree that these charges 
are not dutiable. In addition to the above, we note that invoice 
883698 in Book 13 covers opening and closing hatches on the 
(Vessel Name), charges which are also not dutiable. It is interesting 
to note that Book 13 contains a form statement from the foreign 
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shipyard that invoice 883698 covers repairs to Barge 83 which was 
damaged by “casualty” and that repairs were necessary to restore 
the barge to seaworthy condition, a statement that is obviously in- 
correct. 

You may proceed with liquidation of the entry in accordance 
with the above ruling. Your file is being returned under separate 
cover. 


(C.S.D. 82-90) 


Subject: Vessels: Pursuant to Section 4.1(c)(1), Customs Regula- 
tions, U.S. Navy Officers Conducting Official Business May 
Board U.S. Navy Vessels Arriving Foreign Without Customs 
Permission 


Date: February 11, 1982 
File: VES-5-01-CO:R:CD:C 
105311 DHR 
This is with reference to your letter of August 24, 1981, to the 
Director, Office of Inspection, subject: 


Boarding of U.S. Navy Vessels Arriving from Outside the Cus- 
toms Territory of the United States by Senior Naval Person- 
nel 


In the letter dated July 20, 1981, on the above-mentioned subject 
from the Commander in Chief, Atlantic Fleet, to the Chief of Naval 
Operations, a copy of which you enclosed with your letter, it was 
related that Customs officers had refused to permit senior Navy of- 
ficers to board an arriving submarine until the vessel had been 
cleared by Customs. We were subsequently orally advised by a 
member of your staff that the incident referred to actually involved 
the master of an arriving submarine tender permitting crew mem- 
bers’ dependents to board the vessel in U.S. waters in the Norfolk, 
Virginia, area without Customs permission. 

In response to our inquiry, the District Director at Norfolk ad- 
vises that the Navy generally requests that Customs clear the crew 
of an arriving Navy vessel as soon as possible. Sometimes this in- 
volves the Navy flying Customs officers out to a vessel prior to its 
berthing. He further states that in almost all cases it is acceptable 
to Customs for senior Navy officers to board an arriving vessel 
with the Customs boarding party. However, we agree with the Dis- 
trict Director that the boarding of Navy vessels by friends and fam- 
ilies of vessel personnel before Customs clearance of the vessel, as 
was the case with the U.S.S. EMORY S. LAND on January 15, 
1981, is clearly in violation of section 4.1(c)(1) of the Customs Regu- 
lations (19 CFR 4.1(c)(1)). Title 46, United States Code, section 163, 
provides that each person violating such regulation shall be subject 
to a penalty of not more than $100 or imprisonment not to exceed 
six months. 
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We believe that title 18, United States Code, section 2279 (based 
on R. S. 4606), cited in the July 20, letter, is conformable with sec- 
tion 4.1(c)(1) of the Regulations, as it prohibits, with the exception 
of persons in the service of the United States, the boarding of a 
vessel before it is completely moored, whereas section 4.1(c)(1) was 
issued under the authority of the Act of March 31, 1900 (46 U.S.C. 
163), and that Act was specifically enacted to provide means of en- 
forcing laws such as R. S. 4606 and authority to issue necessary 
regulations (see House Report No. 301, dated February 12, 1900, 
copy enclosed). The Customs Service construes these provisions to- 
gether as meaning that a Navy officer may board a U.S. Navy 
vessel on official business before or after it is moored without Cus- 
toms’ permission. 

Instructions are being issued to all Customs field officers that of- 
ficers of the United States Navy are considered covered by the 
term “agent of the vessel’ in section 4.1(c)(1) when boarding a US. 
Navy vessel in connection with official Naval administration and 
operations matters as well as for purposes relating to Customs for- 
malities. 

Under section 4.5(a), Customs Regulations, mentioned in the 
letter of July 20, 1981, Navy vessels are not subject to report of ar- 
rival or entry requirements (unless they are covered by section 
4.5(b), Customs Regulations). However, we should note that the 


master or commander of such a vessel must immediately file with 
Customs upon arrival from abroad the list of articles acquired 
abroad which is required by section 148.72, Customs Regulations 
(19 CFR 148.72). 

If you wish to discuss this matter further, please contact Don 
Reusch of my staff by calling 566-5706. 





U.S. Customs Service 


General Notice 


Performance Review Boards; Appointment of Members 


AGENCY: U.S. Customs, Department of the Treasury. 
ACTION: General notice; correction. 


SUMMARY: This document corrects the spelling of the name of a 
member of the U.S. Customs Service Performance Review Board 
which appeared at page 21373 in the Federal Register of Tuesday, 
May 18, 1982 (47 FR 21373). 


FOR FURTHER INFORMATION CONTACT: Alexander Faison, 
Director, Office of Human Resources, U.S. Customs Service, 1301 
Constitution Avenue, NW., Room 3417, Washington, D.C. 20229 
(202-566-5563). The following correction is made to the document: 
On page 21373, the spelling of the name “George Estengo”, which 
appears in the last paragraph of the notice is corrected to read 
“George Astengo.”’ 


Dated: May 27, 1982. 
ALEXANDER FAISON, 


Director, 
Office of Human Resources. 


[Published in the Federal Register, June 3, 1982 (47 FR 24246)] 


Proposed Change of Position Concerning County of Origin Mark- 
ing Requirements for Imported Semiconductor Devices; Includ- 
ing Transistors, Diodes, and Integrated Circuits; Extension of 
Time for Public Comment 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of extension of time for comment. 


SUMMARY: This notice extends the period of time within which 

interested members of the public may submit written comments 

with respect to a notice of proposed change of position relating to 

the marking requirements for imported semiconductor devices, in- 

cluding transistors, diodes, and integrated circuits. A document in- 

viting the public to comment on the notice was published in the 
37 
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Federal Register on April 5, 1982 (47 FK 14493). Comments were to 
have been received on or before June 4, 1982. A request has been 
received to extend the period for the submission of comments 
claiming that additional time is needed because the proposed 
change presents major questions for the semiconductor industry 
which requires further study and analysis. Customs believes that 
the request has merit. Accordingly, the period of time for the sub- 
mission of written comments is extended to July 6, 1982. 


DATES: Comments must be received on or before July 6, 1982. 
ADDRESS: Written comments (preferably in triplicate) may be ad- 
dressed to the Commissioner of Customers, Attention: Reguiations 


Control Branch, U.S. Customs Service, 1301 Constitution Avenue, 
NW., Room 2426, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Samuel Orandle, 
Entry Procedures and Penalties Division, U.S. Customs Service, 
1301 Constitution Avenue, NW., Washington, D.C. 20229 (202-566- 
5765). 

Dated: May 28, 1982. 


JOHN P. SIMPSON, 
Director, 
Office of Regulations and Rulings. 


[Published in the Federal Register, June 4, 1982 (47 FR 24344)] 





Recent Unpublished Customs Service 
Decisions 


The following listing of recent administrative decisions issued by 
the U.S. Customs Service, and not otherwise published, is published 
for the information of Customs officers and the importing commu- 
nity. Although the decisions are not of sufficient general interest to 
warrant publication as Customs Service Decisions, the listing de- 
scribes the issues involved and is intended to aid Customs officers 
and concerned members of the public in identifying matters of in- 
terest which recently have been considered by the U.S. Customs 
Service. Individuals to whom any of these decisions would be of in- 
terest should read the limitations expressed in 19 CFR 177.9(c). 

A copy of any decision included in this listing, identified by its 
date and file number, may be obtained in a form appropriate for 
public distribution upon written request to the Office of Regula- 
tions and Rulings, Attention: Legal Retrieval and Dissemination 
Branch, Room 2404, U.S. Customs Service, 1301 Constitution 
Avenue, NW., Washington, D.C. 20229. These copies will be made 
available at a cost to the requester of $0.10 per page. However, the 
Customs Service will waive this charge if the total number of pages 
copied is ten or less. 

Decisions listed in earlier issues of the Customs Bulletin, through 
October 15, 1981 are available in microfiche format at a cost of 
$39.15 ($0.15 per sheet of fiche). It is anticipated that additions to 
the microfiche will be made quarterly and subscriptions are availa- 
ble. Requests for the microfiche now available and for subscriptions 
should be directed to the Legal Retrieval and Dissemination 
Branch. Subscribers will automatically receive updates as they are 
issued and will be billed accordingly. 


Dated: June 1, 1982. 
STEVEN I. PINTER, 
Director, 
Regulations Control and Disclosure Law Division. 
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Date of File No. Issue 

decision 

05-13-82 105353 Vessels: Application for extension of time to file cost 
invoices on vessel repair entries: section 4.14(b)(2)ii), 
Customs Regulations 

05-13-82 105879 Vessels: A grounded vessel on which no dutiable repairs 
were performed does not require an invoice for towing 
charges to qualify for remission of duties under 19 
U.S.C. 1466(d)(1) 

05-13-82 105450 Vessels: Repairs to an American-flag vessel’s radar and 
gyrocompass found not to be “completely ineffective 
and consequently without value” within the meaning of 
CIE 1128/60 and vessel repairs qualifying for remission 
under the “one round voyage” rule (19 U.S.C. 1466(a) 
and 19 U.S.C. 1466(d)(1)) 

05-06-82 105598 Vessels: The cost of foreign repairs necessitated by stress 
of weather or other casualty while engaged in the 
course of a regular voyage are not dutiable under 19 
U.S.C. 1466(d)(1) 

105602 Vessels: Application of the coastwise laws to certain activ- 
ities of a foreign-built archimedian screw tractor (46 
U.S.C. 289, 46 U.S.C. 888, 46 U.S.C. 316(a)) 

05-05-82 105606 Vessels: The submission of additional evidence of casual- 
ties involving LASH barges will be considered in the 
further remission of duties (section 4.14(d)(1)(ii), Cus- 
toms Regulations) and protest under 19 U.S.C. 1415 
must be submitted within 90 days of the liquidation 
date 

05-07-82 105615 Vessels: An International Load Line Certificate and 
SOLAS certificate are required to remain aboard a 
vessel and should not be deposited with U.S. Customs 
while a vessel is in port (46 CFR 91.01-5) 

05-07-82 105630 Vessels: Use of a non-coastwise qualified vessel to trans- 
port persons between US. points as part of a feasibility 
study is prohibited; 46 U.S.C. 11, 46 U.S.C. 289, 46 
U.S.C. 883 

05-13-82 542756 Transaction Value: A commission paid by an importer to 
an agent who is the parent of the foreign seller may, 
under certain circumstances, constitute a bona fide 
buying commission (section 402(b)(4)(A) and 402(b\1\B), 
Trade Agreements Act of 1979) 

02-22-8: 802047 Classification: Pressure and purge control system and 
solenoid valve (680.27, 711.78) 


03-05-8% 802272 Classification: Packaged heating plant (660.10) 


04-29-82 802648 Classification: Porcelain figuzine of a seamstress together 
with sewing accessories (310.90, 310.91, 534.94, 650.89, 
651,05, 745.52, 745.58, 772.15) 

04-21-82 802705 Classification: Telephone shaped dollhouse, dollhouse fur- 
niture, and two miniature dolls (737.24, 737.95) 
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(Slip Op. 82-38) 
House oF ADLER, INC., ET AL., PLAINTIFFS v. THE UNITED STATES, 
DEFENDANT 
Court No. 78-9-01715 
Before Watson, Judge. 


ORDER ON Cross-MOTIONS FOR JUDGMENT AFTER REMAND 
[Cross-motions denied] 


(Dated May 17, 1982) 


Glad, White & Ferguson (Edward N. Glad at the trial and on the briefs) for plain- 
tiffs. 

J. Paul McGrath, Assistant Attorney General; (Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office and Jerry P. Wiskin, Commercial Litigation 
Branch) for defendant. 


41 





42 DECISIONS OF U.S. COURT OF INTERNATIONAL TRADE 


Watson, Judge: In this dispute over the valuation of diamonds 
and other precious and semi-precious stones imported from Hong 
Kong, the parties have cross-moved for judgment. 

This follows a period in which the matter was remanded to the 
Customs Service for valuation in accordance with the Court’s opin- 
ion in Slip Op. 81-116 (December 16, 1981). In that opinion the 
Court found that the government’s appraised export values were 
wrong and, additionally, that plaintiffs had not proved their 
claimed export values or United States values. The Court conclud- 
ed that export value still remained a possibility but that another 
basis of valuation might have to be used. It remanded the question 
to the District Director at the Port of Honolulu, where this mer- 
chandise was entered, for a new determination. 

In a letter of March 29, 1982, to the Clerk of this Court, the Dis- 
trict Director detailed his inability to make a new determination, 
due to the unavailability of any information regarding the mer- 
chandise covered by these entries, or similar merchandise, for the 
relevant period of 1972 to 1974. 

The Court accepts the letter as evidence of a good faith attempt 
to comply with the order of the Court, although in the future it 
will require that such representations be made and filed in affida- 
vit form. To the extent that the inability to comply resulted from a 
failure to preserve records relating to merchandise which had not 
yet been liquidated or was the subject of a protest or litigation, it is 
inexcusable. However, it appears to the Court that in this case the 
failure to comply resulted more from the unavailability of informa- 
tion outside the control of the District Director (regarding compara- 
ble gemstone transactions) than from the loss of documents cover- 
ing this particular merchandise. For this reason, in the absence of 
a finding of negligent, obstructive or contumacious conduct by the 
defendant, the Court will not draw an analogy to sanctions for fail- 
ure to make discovery and will not impose the “ultimate” sanction 
of entering judgment for plaintiff. 

The Court notes that its remand did nothing to alter the continu- 
ing statutory requirement that plaintiffs have what is called a dual 
burden of proof under 28 U.S.C. § 2635; first, to disprove the deci- 
sion of the Secretary of the Treasury or his delegate and second, to 
prove the correctness of their claims. Had the District Director 
been able to reach a new determination and had plaintiffs contin- 
ued to disagree, they would have been back in their original posi- 
tion of having to undertake the dual burden of proof. Here, because 
the District Director left in effect a determination already held er- 
roneous by the Court, the plaintiffs return to Court with only the 
second part of their burden remaining, i.e., the necessity of proving 
their claims. 


At this stage, defendant’s motion for judgment on the ground 
that plaintiffs have failed to carry their burden of proof is hardly 
justified when the fruitlessness of the remand was due to defend- 
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ant’s failure, excusable though it may have been. The fairest proce- 
dure at this point is to give plaintiffs an additional opportunity to 
present evidence to the Court in support of their claims. It may 
also be an opportune time for the parties to engage in settlement 
discussions. 

Accordingly, the parties are ordered to enter into discussions re- 
garding the settlement of this action and to report the results by 
July 12, 1982. If they fail to reach agreement the case will be set 
down for an additional evidentiary hearing. 


(Slip Op. 82-39) 


UniITED STATES STEEL CORPORATION, ET AL., PLAINTIFFS v. UNITED 
STATES OF AMERICA AND THE UNITED STATES INTERNATIONAL 
TRADE COMMISSION, DEFENDANTS 


Consolidated Court No. 82-3-00288 
Before Watson, Judge. 


ORDER ON PLAINTIFF’S MOTION FOR RECONSIDERATION 


[Denied.] 


(Decided May 20, 1982) 


The Law Department of United States Steel Corporation (D. B. King, J. J. 


Mangan, C. D. Mallick and L. Ranney on the brief) for plaintiff United States Steel 
Corporation. 


Michael H. Stein, General Counsel and Warren H. Maruyama on the brief for de- 
fendant U.S. International Trade Commission. 


J. Paul McGrath, Assistant Attorney General (David M. Cohen, Branch Director, 
Commercial Litigation Branch and Sheila N. Ziff, Commercial Litigation Branch, on 
the brief) for Department of Commerce. 


Watson, Judge: This motion would normally be decided without 
a written opinion. However, in this formative period of litigation 
under the Customs Courts Act of 1980 and the Trade Agreements 
Act of 1979, the Court will elaborate briefly on its denial of the 
motion in the hope that it will shed light on practice and procedure 
and provide some guidance in future proceedings. 

This is a motion for reconsideration of the Court’s opinion in Slip 
Op. 82-27 (April 23, 1982) in which it denied plaintiff's motion for 
the continuation, pendente lite, of certain antidumping and coun- 
tervailing duty investigations of steel products, which investiga- 
tions had been terminated when the International Trade Commis- 
sion (ITC) found no reasonable indication of material injury to a 
U.S. industry. The Court found no justification for the extraordi- 
nary relief requested in the face of a statute which required termi- 


nation and provided a means of orderly judicial review of the find- 
ings by the ITC. 
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Plaintiff argues that the Court erred when it denied the motion 
without waiting for a reply brief by plaintiffs. The Court notes that 
this was done deliberately, in conformity with the Court rules, and 
in the interest of a speedy resolution of the action. 

Rule 7(d) of the Rules of this Court does not allow the moving 
party to file a reply brief if its motion was non-dispositive, as was 
the case here. The filing of such a reply must be approved by the 
Court, which approval must be obtained even if the opposing par- 
ties have no objection. Here, the lack of merit in plaintiff's motion 
was clear after the first exchange of memoranda and the Court ce- 
cided that further argument was unnecessary. This also reflected 
the Court’s recognition that these actions are given a statutory pri- 
ority and their resolution must be expedited in every way. 28 
U.S.C. 2633. 

The substance of plaintiff's argument for reconsideration appears 
to be that it was not asking for the full-scale continuation of the 
investigations but rather for a more modest extension of the 
normal data gathering function of the Department of Commerce. 

In the Court’s opinion, the ordering of any additional administra- 
tive activity designed to allow the revival and continuation of these 
investigations would represent extraordinary relief, the granting of 
which plaintiff has not justified. 

In the face of a statute which unambiguously requires termina- 
tion of the investigation and during the pendency of an action 
whose ultimate objective is to have the termination set aside, the 
fact that plaintiff seeks only a relatively modest resumption of the 
investigation does not lessen the standard it must satisfy in order 
to obtain an extraordinary writ or injunctive relief. 


For the above reasons plaintiff's motion for reconsideration is 
Denied. 


(Slip Op. 82-40) 


TROPICANA Propucts, INC., PLAINTIFF v. THE UNITED STATES, 
DEFENDANT 


Court No. 82-1-00075 


MEMORANDUM AND ORDER ON PLAINTIFF'S MOTION FOR 
PRELIMINARY INJUNCTION 


[Plaintiff's motion denied. ] 


(Dated May 20, 1982) 


Baker & McKenzie (William D. Outman, II, Thomas P. Ondeck and M. Page Hall, 
II, Esqs., on the brief) for the plaintiff. 

J. Paul McGrath, Assistant Attorney General (Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch, and Deb- 
orah E. Rand, Esq., on the brief), for the defendant. 
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Barnes, Richardson & Colburn (E. Thomas Honey, Esq., on the brief) for amicus 
curiae Florida Citrus Mutual. 


NEWMAN, Judge. 


INTRODUCTION 


This action poses yet another issue of novel impression flowing 
from this Court’s newly acquired equity powers under the Customs 
Courts Act of 1980 to order declaratory judgments and injunctive 
relief. See 28 U.S.C. § 2643(c)(1). Here, on the merits, we are called 
upon to determine whether dilution of frozen concentrated orange 
juice in a Customs bonded warehouse is a manufacturing process, 
which is prohibited by section 562 of the Tariff Act of 1930 (19 
U.S.C. § 1562). The resolution of this issue appears to be of substan- 
tial importance to the Florida citrus fruit industry, as evidenced by 
affidavits and an amicus brief submitted in this case. 

Presently pending before the Court is plaintiff Tropicana’s appli- 
cation for a preliminary injunction under rule 65 mandating the 
United States Customs Service to permit plaintiff to dilute, with 
water, frozen concentrated orange juice imported from Mexico and 
Brazil in its class 8 Customs bonded warehouse.' In support of its 
application, plaintiff has submitted an affidavit by its Senior Vice 
President, David O. Hamrick; while in opposition to the applica- 
tion, defendant has submitted four affidavits by individuals con- 
nected with the Florida citrus fruit industry: James Bock, general 
manager of Winter Garden Citrus Products, Inc., a processor of 
orange products; Joseph Marshburn, Executive Vice President of 
Citrus World, Inc., a grower owned processing and marketing coop- 
erative; Bobby F. McKnown, Executive Vice President of Florida 
Citrus Mutual, a trade organization comprised of more than 13,255 
Florida citrus growers; and Herbert M. Riley, Director of the Divi- 
sion of Fruit and Vegetable Inspection, Florida Department of Ag- 
riculture and Consumer Services. An additional affidavit was sub- 
mitted by defendant to the Court under seal, but was made availa- 
ble to plaintiff. No evidentiary hearing was requested or held re- 
specting the instant application, but oral argument was heard on 
May 12, 1982 pursuant to plaintiff's request. 


BACKGROUND 


The instant action covers 119 liquidated entries of concentrated 
orange juice which, as the merchandise entered plaintiff's bonded 
warehouse, is described in item 165.35, TSUS.? After the importa- 


‘A class 8 bonded warehouse is “established for the purpose of cleaning, sorting, repacking, or otherwise 
changing in condition, but not manufacturing, imported merchandise, under Customs supervision and at the 
expense of the proprietor.” 19 CFR 19.1(aX8). 

?The relevant TSUS items read as follows: 

Fruit juices, including mixed fruit juices, concentrated or not concentrated, whether or not sweetened: 
* * * * * * * 


Other: 


165.30 Not concentrated 20¢ per gal. 
165.35 Concentrated 35¢ per gal. 
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tions entered plaintiff's bonded warehouse, the District Director of 
Customs in Tampa, Fla. issued a permit authorizing Tropicana to 
convert, by the addition of water, the imported concentrated 
orange juice of approximately 65° Brix value * into orange juice not 
concentrated of 17.31° Brix value.* Following the authorization by 
Customs, plaintiff processed the 119 entries involved in this action 
by diluting the imported concentrate with water. 


However, it further appears that subsequent to the dilution of 
the 119 entries, Customs issued a ruling on August 7, 1981 deter- 
mining such dilution process to be manufacturing, and hence not 
permissible under section 562. Thereafter, Customs at Tampa liqui- 
dated the 119 entries and assessed duty under item 165.35, TSUS, 
at the rate of 35 cents per gallon, based upon the concentrated con- 
dition of the merchandise as it entered plaintiff's bonded ware- 
house. Plaintiff filed a protest against these liquidations, which was 
denied. 

Additionally and in order to preserve its right to a refund of 
duties paid on the current importations in the event of an eventual 
favorable decision on the merits of the present action, Tropicana 
proposed to Customs that it be allowed to resume diluting unen- 
tered imported concentrated juice held in its bonded warehouse 
under Customs supervision; and more, in order to protect the rev- 
enues, plaintiff offered: (1) to pay the higher rate of duty applicable 
to the concentrated juice in its condition as the juice entered the 
bonded warehouse and (2) to reimburse Customs for any adminis- 
trative expense associated with Customs’ supervision of the dilu- 
tion process. On April 23, 1982, the foregoing proposal was disap- 
proved by Customs on the ground that the scheme would violate 
section 562. Thereupon, plaintiff filed an amended complaint on 
April 23, 1982 with its motion for a preliminary injunction. Defend- 
ant answered the amended complaint on May 8, 1982. 

By its motion for a preliminary injunction, plaintiff seeks an 
order requiring Customs to permit plaintiff to dilute imported con- 
centrated orange juice in its warehouse, as previously proposed to 
Customs, but rejected. Plaintiff seeks to withdraw the orange juice 
in diluted form (with a Brix value of 17.3°) from its bonded ware- 
house so that the merchandise couid be claimed as properly duti- 
able under item 165.30, TSUS at the rate of 20 cents per gallon, 
rather than at the higher rate of 35 cents per gallon applicable to 
concentrated orange juice under item 165.35. 

I have concluded that plaintiff's motion for an injunction pen- 
dente lite must be denied because plaintiff has not satisfied the es- 
tablished criteria that warrant granting the extraordinary relief 
sought. 


*The parties agree that the term “Brix value” refers to the standard measurement used in the citrus fruit 
industry indicating the amount of soluble solids present in a given juice. 

‘For tariff classification purposes, reconstituted orange juice (or orange juice from concentrate) which has a 
Brix value of 17.31° or less is classifiable as unconcentrated orange juice under item 165.30, TSUS, dutiable at 20 
cents per gallon. 
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OPINION 


I 


The courts have long recognized that preliminary injunctive 
relief is an “extraordinary remedy” (Asher v. Laird, 475 F. 2d 360, 
362 (D.C. Cir. 1973); Dorfmanns v. Boozer, 414 F. 2d 1168, 1173 
(D.C. Cir. 1969)), which extraordinary relief should be granted only 
upon a clear showing that the moving party is entitled to the re- 
quested relief. Flintkote Co. v. Blumenthal, 469 F. Supp. 115, 126- 
27 (N.D.N.Y. 1979), aff'd. 596 F. 2d 51 (2d Cir. 1979). See also, Di-Jub 
Leasing Co. v. United States, 1 CIT —, Slip Op. 80-9, 505 F. Supp. 
1113 (1980); 7, Part 2, Moore’s Federal Practice, {65.04{1] (1980). 

The relevant factors in considering an application for a prelimi- 
nary injunction were recently enunciated by the Court of Customs 
and Patent Appeals in S.J. Stile Associates Ltd. v. Dennis Snyder, 
67 CCPA —, C.A.D. 1261, 646 F. 2d 522 (1981): 


* * * (1) a threat of immediate irreparable harm; (2) * * * the 
public interest would be better served by issuing than by deny- 
ing the injunction; (3) a likelihood of success on the merits; and 
(4) that the balance of hardship on the parties favored [plain- 
tiff]. 


And as aptly observed by Judge Maletz in Zenith Radio Corp. v. 
United States, 1 CIT —, Slip Op. 80-10, 505 F. Supp. 216 (1980): 


Recently, the D.C. Circuit in Washington Metropolitan Area 
Transit Commission v. Holiday Tours, Inc., 559 F. 2d 841, 843 
(D.C. Cir. 1977), amplified these factors as follows: 


* * * 


[U]nder Virginia Petroleum Jobbers a court, when 
confronted with a case in which the other three factors 
strongly favor interim relief may exercise its discretion to 
grant a stay if the movant has made a substantial case on 
the merits. The court is not required to find that ultimate 
success by the movant is a mathematical probability, and 
indeed, as in this case, may grant a stay even though its 
own approach may be contrary to movant’s view of the 
merits. The necessary “level” or “degree’’ of possibility of 
success will vary according to the court’s assessment of the 
other factors. 


See also Chief Judge Re’s excellent amplification of the moving 
party’s burden of proof respecting the four relevant factors enu- 
merated in S.J. Stile Associates, Ltd., supra, in American Air 
Parcel Forwarding Co. v. United States, 2 CIT —, Slip Op. 81-45, 
515 F. Supp. 47 (1981). 

Applying the pertinent tests, as enunciated and amplified in the 
above-cited holdings to the present case: 
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II 


I have carefully reviewed the moving papers and the affidavit of 
Mr. Hamrick to determine whether there is a sufficient showing of 
irreparable injury to plaintiff to warrant the granting of injunctive 
relief. 

Plaintiff claims that it will suffer irreparable injury if pending a 
decision on the merits, plaintiff is not permitted to dilute imported 
concentrated orange juice in the bonded warehouse and enter the 
unconcentrated juice. Essentially, Mr. Hamrick alleges that the im- 
mediate use of the warehoused orange juice concentrate is essential 
for Tropicana’s business operations inasmuch as sufficient quanti- 
ties of suitable juice from domestic sources “are not currently 
available to plaintiff because of the recent freeze in Florida”. 

Continuing, plaintiff maintains that if it now withdraws the re- 
quired juice from the warehouse in concentrated form, plaintiff 
will forfeit its right to judicial review respecting the classification 
of the entries of concentrated juice liquidated under item 165.35, 
TSUS. In sum, then, plaintiff argues that inadequate supplies of 
suitable orange juice raw material in the domestic market preclude 
storage of the imported concentrate in its bonded warehouse until 
a decision, however expedited, can be reached on the merits; and 
that in the event plaintiff must withdraw the imported concentrate 
from its warehouse in such condition, its classification claim under 
item 165.30, TSUS, will be lost. 

The sole underpinning for plaintiff's case respecting the issue of 
irreparable injury is Mr. Hamrick’s affidavit in which the factual 
averments are couched in vague and conclusory terms. For exam- 
ple, paragraph 7 of the Hamrick affidavit asserts in vague conclu- 
sory terms that “because of a freeze in Florida in the winter of 
1981-82, Tropicana now has an inadequate supply of orange juice 
raw material of required quality to produce sufficient quantities of 
orange juice products to meet Tropicana’s needs’ (emphasis added). 
The Court has not been apprised as to what quantity of orange 
juice raw material plaintiff would consider as “adequate”; what 
quality plaintiff requires in terms of specific color, taste or other 
relevant standards; or what plaintiff regards as “sufficient” quanti- 
ties for production to meet its “needs”. Similarly, paragraph 9 of 
the Hamrick affidavit alleges in broad conclusory terms that “‘be- 
cause of the inadequate supply of orange juice of the required qual- 
ity, Tropicana has ordered since January, 1982, 110,000 drums of 
65° Brix orange juice from foreign sources” (emphasis added). 

In paragraph 20, Mr. Hamrick states that “in order to produce 
an acceptable orange juice product for the retail market, Tropicana 
must blend lower Brix value to acid ratio orange juice with the 
higher Brix value to acid ratio juice Tropicana has on hand.” But 
plaintiff does not disclose the quantity of lower Briz value to acid 
ratio orange juice plaintiff needs for blending. 
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In paragraph 22, Mr. Hamrick avers that “sufficient quantities of 
domestic orange juice raw material with a Brix value to acid ratio 
of lower than 15:1 are not currently available to Plaintiff because 
of the recent freeze in Florida.”” But Mr. Hamrick does not reveal 
specifically the quantities of suitable orange juice raw material re- 
quired by Tropicana, nor give any indication of what efforts, if any, 
were made by plaintiff to acquire such raw material. 

Finally, in paragraph 25, Mr. Hamrick submits a vague allega- 
tion that “severe disruption of the commercial market for Tropi- 
cana’s orange juice” will result “if the imported orange juice is not 
used in the production of Tropicana’s orange juice products for 
retail sale.” Absent a more explicit showing, this bare allegation is 
speculative, at best. No facts or figures are disclosed respecting the 
actual extent and nature of the business loss Tropicana could rea- 
sonably expect absent immediate use of the imported merchandise. 

In brief, Hamrick’s affidavit leaves too many unanswered ques- 
tions on matters going to the heart of plaintiff's burden of showing 
a threat of irreparable injury to justify the extraordinary remedy 
of a preliminary injunction. In contrast to Hamrick’s affidavit, 
which is vague and conclusory, defendant has submitted five oppo- 
sition affidavits which show explicitly the availability of suitable 
orange juice raw materials to meet plaintiff's needs.* Under all the 
facts and circumstances, I find that plaintiff has failed to sustain 
its burden of proof on the issue of irreparable harm. 


Ill 


While a supporting affidavit may afford the basis for a prelimi- 
nary injunction, “if the facts so appearing consist largely of general 
assertions which are substantially controverted by counter-affida- 
vits, a court should not grant such relief unless the moving party 
makes a further showing sufficient to demonstrate that he will 
probably succeed on the merits.” K-2 Ski Company v. Head Ski Co., 
467 F.2d 1087 (9th Cir. 1972). Significantly, plaintiff has failed to 
show a probability of success on the merits. 

Central to the dispute on the merits is the construction of the 
term “manufactured” as used in section 562 (19 U.S.C. § 1562). Spe- 
cifically, the issue is whether the dilution of concentrated frozen 
orange juice with water reducing its Brix value from 65° to 17.3° in 
a class 8 Customs bonded warehouse is a permissible “change in 
condition” or a prohibited manufacturing operation under section 
562 of the Tariff Act of 1980. The amended complaint, filed on 
April 23, 1982, seeks inter alia a declaratory judgment on this issue 
which would apply to: entries that have been liquidated and pro- 
tested; entries that have not been liquidated; diluted orange juice 


5“Preliminary injunctions frequently are denied if the affidavits are too vague or conclusory to demonstrate a 
clear right to relief under Rule 65”. Moreover, “‘a motion for a preliminary injunction supported only by written 
evidence usually will be denied when the facts are in dispute.” Wright and Miller, Federal Practice and Proce- 
dure, § 2949, pp. 470, 475 (1973). 
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that has not yet been entered; and orange juice that has not yet 
been diluted in the Customs bonded warehouse. 

While the term “manufactured” as used in the context of section 
562 has not been construed by the courts, there are a number of 
illuminating judicial precedents interpretating that very term as it 
appears in other provisions of the tariff laws. Yet, despite substan- 
tial judicial pronouncements on the meaning of the very term in 
issue in this case, plaintiff has failed to present any analysis or dis- 
cussion of the case law, and indeed has failed to cite a single deci- 
sion which is claimed to support its interpretation of the term 
“manufactured”. In short, I am unable to find that plaintiff has 
made the requisite showing of probability of success on the merits. 
And the cases hold that where there is no clear showing of threat 
of irreparable injury, probable success on the merits has particular 
importance. 208 Cinema, Inc. v. Vergari, 298 F. Supp. 1175 
(S.D.N.Y. 1969) and Hershey Creamery Co. v. Hershey Chocolate 
Corp., 269 F. Supp. 45 (S.D.N.Y. 1967). 

In light of the conclusions reached, we need not discuss the con- 
tentions of defendant that injunctive relief may not be had against 
the sovereign United States; and that plaintiff's application should 
be denied since the delegates of the Secretary of the Treasury were 
not named in the action. Furthermore, we need not reach the argu- 
ments of amicus curiae that: issuance of an injunction would con- 
travene the provisions of 19 U.S.C. §1311 and 19 CFR 19.15(a) if 
defendant prevails on the merits; that posting of a bond for higher 
duties would be inadequate in light of 19 CFR 19.15(g)(1) if the gov- 
ernment prevails on the merits; and that the procedure for with- 
drawal from warehouse proposed by plaintiff is not permissible 
under section 562 and 19 CFR § 19.11(g).® 

For the reasons stated, it is hereby ORDERED that plaintiff's ap- 
plication for a preliminary injunction is denied. 


*Parenthetically, I wish to stress that no negative inference is to be drawn from any of the conclusions in this 
opinion respecting the quality of Tropicana’s excellent products. 
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Appeals to U.S. Court of Customs and 
Patent Appeals 


82-24—Smith-Corona Group, Consumer Products Division, SCM 
Corporation v. The United States, et al—PorTABLE ELECTRIC 
TYPEWRITERS FRoM JAPAN—Appeal from Slip Op. 82-34 filed 
on May 13, 1982. 


82-25—Adorence Company, Inc. v. The United States—SyNTHETIC 
KNITWEAR FROM KOREA—VALUATION OF WEARING APPAREL— 
Appeal from Slip Op. 82-24 filed on May 21, 1982. 





International 
Trade Commission Notices 


Investigations by the U.S. International Trade Commission 


DEPARTMENT OF THE TREASURY, June 2, 1982. 


The appended notices relating to investigations by the US. Inter- 
national Trade Commission are published for the information of 
Customs officers and others concerned. 

WILLIAM VON RaAas, 
Commissioner of Customs. 


In the Matter of 

CERTAIN MINIATURE, BATTERY- 
OPERATED, ALL-TERRAIN, 
WHEELED VEHICLES 


Investigation No. 337-TA-122 


Order No. 1 


Pursuant to my authority as Chief Administrative Law Judge of 
this Commission, I hereby designate Donald K. Duvall as Presiding 
Officer in this investigation with the understanding that a Recom- 
mended Determination as to temporary relief will be rendered 
forty-five days from the date of publication of the notice of investi- 
gation in the Federal Register, if consistent with due process. 

The Secretary shali serve a copy of this order upon all parties of 
record and shall publish it in the Federal Register. 

Issued: May 18, 1982. 

DoNALD K. DUVALL, 
Chief Administrative Law Judge. 


In the Matter of ) 
CERTAIN CT SCANNER AND 
GAMMA CAMERA MEDICAL Investigation No. 337-TA-123 
DIAGNOSTIC IMAGING , 
APPARATUS / 
Notice of Investigation 


AGENCY: US. International Trade Commission. 
58 
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ACTION: Institution of investigation pursuant to 19 U.S.C. § 1337. 


SUMMARY: Notice is hereby given that a complaint was filed with 
the U.S. International Trade Commission on April 30, 1982, under 
section 337 of the Tariff Act of 1930 (19 U.S.C. § 1337), on behalf of 
Technicare Corporation, 29100 Aurora Road, Solon, Ohio 44139. 
The complaint alleges unfair methods of competition and unfair 
acts in the importation of certain CT scanner and gamma camera 
medical diagnostic imaging apparatus (“scanners” and “cameras’’) 
into the United States, or in their sale, by reason of alleged in- 
fringement by said scanners of the claims of U.S. Letters Patent 
4,220,860 and by said cameras of the claims of U.S. Letters Patent 
4,151,416. The complaint further alleges that the effect or tendency 
of the unfair methods of competition and unfair acts is to destroy 
or substantially injure an industry, efficiently and economically op- 
erated, in the United States. 

The complainant requests the Commission to institute an investi- 
gation and, after a full investigation, to issue an exclusion order, 
prohibiting importation of the above-mentioned articles into the 
United States for the life of each patent in issue, or a permanent 
cease and desist order. 


AUTHORITY: The authority for institution of this investigation is 
contained in section 337 of the Tariff Act of 1930 and in section 
210.12 of the Commission’s Rules of Practice and Procedure (19 


CFR § 210.12). 


SCOPE OF INVESTIGATION: Having considered the complaint, 
the U.S. International Trade Commission, on May 26, 1982, OR- 
DERED THAT— 


(1) Pursuant to subsection (b) of section 337 of the Tariff Act 
of 1930, an investigation be instituted to determine whether 
there is a violation of subsection (a) of section 337 in the un- 
lawful importation of certain CT scanner and gamma medical 
diagnostic imaging apparatus into the United States, or in 
their sale, by reason of the alleged infringement by said scan- 
ners of the claims of U.S. Letters Patent 4,220,860 and by said 
cameras of the claims of U.S. Letters Patent 4,151,416, the 
effect or tendency of which is to destroy or substantially injure 
an industry, efficiently and economically operated, in the 
United States, 

(2) For the purpose of the investigation so instituted, the fol- 
lowing are hereby named as parties upon which this notice of 
investigation shall be served: 

(a) The complainant is— 
Technicare Corp. 
29100 Aurora Rd. 
Solon, Ohio 44139 


(b) The respondents are the following companies, alleged 
to be in violation of section 337, and are the parties upon 
which the complaint is to be served: 
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Elscint Ltd. 
Advanced Technology Center 
Haifa, Israel 


Elscint Inc. 
138-160 Johnson Avenue 
Hackensack, New Jersey 07602 


(c) John Milo Bryant, Esq., Unfair Import Investigations 
Division, U.S. International Trade Commission, 701 E 
Street NW., Room 124, Washington, D.C. 20486, shall be 
the Commission investigative attorney, a party to this in- 
vestigation; and 

(3) For the investigation so instituted, Donald K. Duvall, 
Chief Administrative Law Judge, U.S. International Trade 
Commission, 701 E Street NW., Washington, D.C. 20436, shall 
designate the presiding officer. 


Responses must be submitted by the named respondents in ac- 
cordance with section 210.21 of the Commission’s Rules of Practice 
and Procedure (19 CFR § 210.21). Pursuant to sections 201.16(d) and 
210.21(a) of the rules, such responses will be considered by the 
Commission if received not later than 20 days after the date of 
service of the complaint. Extensions of time for submitting a re- 
sponse will not be granted unless good cause therefor is shown. 

Failure of a respondent to file a timely response to each allega- 
tion in the complaint and in this notice may be deemed to consti- 
tute a waiver of the right to appear and contest the allegations of 
the complaint and this notice, and to authorize the presiding offi- 
cer and the Commission, without further notice to the respsondent, 
to find the facts to be as alleged in the complaint and this notice 
and to enter both a recommended determination and a final deter- 
mination containing such findings. 

The complaint, except for any confidential information contained 
therein, is available for inspection during official business hours 
(8:45 a.m. to 5:15 p.m.) in the Office of the Secretary, U.S. Interna- 
tional Trade Commission, 701 E Street NW., Room 156, Washing- 
ton, D.C. 20436, telephone 202-523-0176. 


FOR FURTHER INFORMATION CONTACT: John Milo Bryant, 
Esq., Unfair Import Investigations Division, Room 124, U.S. Inter- 
national Trade Commission, telephone 202-523-0419. 


By order of the Commission. 
Issued: May 26, 1982. 


KENNETH R. Mason, 
Secretary. 
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Investigation No. TA-406-8 


CERTAIN CERAMIC KITCHENWARE AND TABLEWARE FROM THE 
PEOPLE’S REPUBLIC OF CHINA 


AGENCY: United States International Trade Commission. 


ACTION: Institution of an investigation under section 406(a) of the 
Trade Act of 1974 (19 U.S.C. 2436(a)) and scheduling of a hearing to 
be held in connection therewith. 


SUMMARY: Notice is hereby given that the U.S. International 
Trade Commission, following receipt on May 14, 1982, of a petition 
filed on behalf of the American Dinnerware Emergency Committee 
(ADEC), has instituted investigation No. TA-406-8 under section 
406(a) of the Trade Act of 1974 to determine, with respect to im- 
ports of ceramic household articles chiefly used for preparing, serv- 
ing, or storing food or beverages, or food or beverage ingredients, 
provided for in items 533.15, 533.22, 533.24, 533.30, 533.32, 533.34, 
533.39, 533.62, 533.74, 533.76, 533.78 and 533.79 of the Tariff Sched- 
ules of the United States, which is the product of the People’s Re- 
public of China, whether market disruption exists with respect to 
an article produced by a domestic industry. Section 406(e)(2) of the 
Trade Act defines such market disruption to exist whenever “im- 
ports of an article, like or directly competitive with an article pro- 


duced by such domestic industry, are increasing rapidly, either ab- 
solutely or relatively, so as to be a significant cause of material 
injury, or threat thereof, to such domestic industry.” 


EFFECTIVE DATE: May 24, 1982. 


FOR FURTHER INFORMATION CONTACT: Miriam A. Bishop, 
Office of Investigations, U.S. International Trade Commission; tele- 
phone 202-523-0291. 


SUPPLEMENTARY INFORMATION: 

Public hearing.—The Commission will hold a public hearing in 
connection with this investigation beginning at 10:00 a.m., e.d.t., on 
Monday, July 19, 1982, in the Hearing Room, US. International 
Trade Commission Building, 701 E Street NW., Washington. D.C. 
All parties will be given an opportunity to be present, to produce 
evidence, and to be heard at the hearing. Requests to appear at the 
hearing should be filed in writing with the Secretary to the Com- 
mission not later than the close of business (5:15 p.m., e.d.t.) on 
Tuesday, July 6, 1982. 

Prehearing procedure.—To facilitate the hearing process, it is re- 
quested that persons wishing to appear at the hearing submit pre- 
hearing briefs enumerating and discussing the issues which they 
wish to raise at the hearing. Fourteen copies of such prehearing 
briefs should be submitted to the Secretary to the Commission no 
later than the close of business on Wednesday, July 14, 1982. All 
parties submitting prehearing briefs and other documents shall 
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serve copies on other parties of record in accordance with the re- 
quirements of section 201.16 of the rules (19 CFR 201.16, as pub- 
lished in 47 FR 6190 (Feb. 10, 1982)). Any business information 
which a submitter desires the Commission to treat as confidential 
shall be submitted separately and each sheet must be clearly 
marked at the top “Confidential Business Data” and submitted in 
accordance with the procedures set forth in sections 201.6 and 
201.8(d) of the Commission’s rules (19 CFR 201.6, 201.8(d), as pub- 
lished in 47 FR 6188 ( Feb 10, 1982)). 

Copies of prehearing briefs and other written submissions will be 
made available for public inspection in the Office of the Secretary. 
Oral presentations should, to the extent possible, be limited to 
issues raised in the prehearing briefs. All persons desiring to 
appear at the hearing and make oral presentations should attend a 
prehearing conference to be held at 10:00 a.m., e.d.t., on July 13, 
1982, in Room 117 of the U.S. International Trade Commission 
Building. 

Inspection of the petition.—A copy of the petition in this case is 
available for public inspection at the Office of the Secretary, U.S. 
International Trade Commission. 

For further information concerning the conduct of the investiga- 
tion, hearing procedures and rules of general application, consult 
the Commission’s Rules of Practice and Procedure, part 201, sub- 
parts A through E (19 CFR 201). 


By order of the Commission. 


Issued: May 25, 1982. 
KENNETH R. MAson, 
Secretary. 


In the matter of 

CERTAIN MINIATURE, BATTERY- 
OPERATED, ALL-TERRAIN, 
WHEELED VEHICLES 


Investigation No. 337-TA-122 


Order No. 4 


Notice of Hearing on Relief, Bonding, and the Public Interest and 
Schedule for Filing Written Submissions 


Notice is hereby given that a hearing will be held before Admin- 
istrative Law Judge Donald K. Duvall, the designated presiding of- 
ficer, in connection with the above-styled investigation, at 10:00 
a.m. on Monday, July 12, 1982, in Suite 201, 1010 Wisconsin 
Avenue, N.W., Washington, D.C. 20007. The purpose of this hearing 
is to create an administrative record, to be certified to the Commis- 
sion, concerning the appropriate relief, the effect that such relief 
would have upon the public interest, and the proper amount of the 
bond in the event that the Commission determines that there is 
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reason to believe there is a violation of section 337 and that tempo- 
rary relief should be granted. 

Parties to the investigation, Government agencies, public-interest 
groups, and interested members of the public may make oral pres- 
entations on the issues of relief, bonding, and the public interest 
Presentations need not be confined to the evidentiary record certi- 
fied to the Commission by the presiding officer and may include 
the testimony of witnesses. Oral presentations on relief, bonding, 
and the public interest will be heard in this order: complainants, 
respondents, Government agencies, the Commission investigative 
attorney, public-interest groups, and the interested members of this 
public. 

If the Commission finds that there is reason to believe that a vio- 
lation of section 337 has occurred, it may issue (1) an order which 
could result in the temporary exclusion of the subject articles from 
entry into the United States and/or (2) an order which could result 
in one or more respondents’ being required to cease and desist from 
engaging in unfair methods of competition or unfair acts in the im- 
portation and sale of such articles. Accordingly, the Commission is 
interested in hearing presentations which address the form of 
relief, if any, which should be ordered. 

If the Commission concludes that there is reason to believe that 
a violation of section 337 has occurred and contemplates some form 
of temporary relief, it must consider the effect of that relief upon 
the public interest. The factors which the Commission will consider 
include the effect that a temporary exclusion order and/or a cease 
and desist order would have upon (1) the public health and welfare, 
(2) competitive conditions in the U.S. economy, (3) the U.S. produc- 
tion of articles which are like or directly competitive with those 
which are the subject of the investigation, and (4) U.S. consumers. 

If the Commission finds that there is reason to believe that a vio- 
lation of section 337 has occurred and orders some form of tempo- 
rary relief, the subject articles would be entitled to enter the 
United States under a bond in an amount determined by the Com- 
mission and prescribed by the Secretary of the Treasury. The Com- 
mission is therefore interested in hearing presentations concerning 
the amount of the bond, if any, which should be imposed. 

Persons making oral presentations on remedy, bonding, and the 
public interest will be limited to fifteen (15) minutes. The presiding 
officer may in his discretion expand the aforementioned time limits 
upon receipt of a timely request to do so. 

The parties to the investigation and interested government agen- 
cies are encouraged to file briefs on the issues of remedy, bonding, 
and the public interest. The complainants and the Commission in- 
vestigative attorney are also requested to submit a proposed tempo- 
rary exclusion order and/or proposed cease and desist orders for 
the Commission’s consideration. Persons other than the parties and 
Government agencies may file written submissions addressing the 





64 INTERNATIONAL TRADE COMMISSION NOTICES 


issues of remedy, bonding, and the public interest. Written submis- 
sions, including briefs, on the questions of remedy, bonding, and 
the public interest must be filed no later than the close of business 
on July 6, 1982. Written requests to appear at the hearing must be 
filed with the Office of the Secretary by June 25, 1982. 

Any person desiring to discuss confidential information, or to 
submit a document (or a portion thereof) to the Commission in con- 
fidence, must request in camera treatment unless the information 
has already been granted such treatment by the presiding officer. 
All such requests should be directed to the Secretary of the Com- 
mission and must include a full statement of the reasons why the 
Commission should grant such treatment. Documents or arguments 
containing confidential information approved by the Commission 
for in camera treatment will be treated accordingly. All nonconfi- 
dential written submissions will be available for public inspection 
at the Secretary’s Office. 

Notice of this investigation was published in the Federal Register 
of May 19, 1982, 47 FR 21638. 


The Secretary shall publish this notice in the Federal Register. 


Issued: May 24, 1982. 
DoNALD K. DUVALL, 
Presiding Officer. 


(332-142) 


IMPACT OF FOREIGN TRADE-RELATED PERFORMANCE REQUIREMENTS 
on U.S. INDUSTRY AND FOREIGN INVESTMENT ABROAD 


AGENCY: United States International Trade Commission. 


ACTION: In accordance with the provisions of section 332(g) of the 
Tariff Act of 1930 (19 U.S.C. 1332(g)), the Commission has instituted 
investigation No. 332-142 for the purpose of obtaining information 
in order that it might advise the U.S. Trade Representative (USTR) 
as to the impact of foreign trade-related performance requirements 
on U.S. trade, production, employment, and foreign investment. 
The investigation will cover three sectors: (1) motor vehicles and 
equipment, (2) chemicals, including pharmaceuticals, and (3) office 
and computing machines. In addition, an inventory of U.S. trade- 
related performance requirements, if any, will be prepared in re- 
sponse to the USTR request. 


EFFECTIVE DATE: May 19, 1982. 
FOR FURTHER INFORMATION CONTACT: Mr. Mark Estes, 
General Manufactures Division, Office of Industries (202-724-0977). 


SUPPLEMENTARY INFORMATION: On April 21, 1982, the USTR 
requested that the U.S. International Trade Commission provide 
advice, pursuant to section 332(g) of the Tariff Act of 1930, on the 
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impact of foreign trade-related performance requirements on U.S. 
trade, production, employment, and foreign investment. The USTR 
request suggested that the investigation be done on a sectoral basis 
covering sectors such as motor-vehicles, chemicals, pharmaceuti- 
cals, and high technology goods. The USTR indicated particular 
concern over the relatively higher incidence of performance re- 
quirements in advanced developing countries. An inventory of any 
existing U.S. trade-related performance requirements on inward 
foreign investment was also requested. 

For the purposes of this investigation, “trade-related perform- 
ance requirements” are requirements placed upon a foreign affili- 
ate as a condition for operating in the host country such as (1) re- 
quirements for the export of a minimum level of the finished man- 
ufactured product, (2) the required use of a minimum level of do- 
mestic components in an item to be manufactured (a so-called 
“local content” rule), or similarly (3) a specific restriction on the 
level of imports permitted. 

Public hearing.—A public hearing in connection with the investi- 
gation will be held in the Commission Hearing Room, 701 E Street 
NW., Washington, D.C. 20436, beginning at 10:00 a.m., e.d.t., on 
August 10, 1982, to be continued on August 11, 1982 if required. All 
persons shall have the right to appear by counsel or in person, to 
present information, and to be heard. Requests to appear at the 
public hearing should be filed with the Secretary, United States In- 
ternational Trade Commission, 701 E Street NW., Washington, D.C. 
20436, not later than noon, August 4, 1982. 

Written submissions.—In lieu of or in addition to appearances at 
the public hearing, interested persons are invited to submit written 
statements concerning the investigation. Commercial or financial 
information which a submitter desires the Commission to treat as 
confidential must be submitted on separate sheets of paper, each 
clearly marked “Confidential Business Information”’ at the top. All 
submissions requesting confidential treatment must conform with 
the requirements of section 201.6 of the Commission’s Rules of 
Practice and Procedure (19 CFR 201.6). All written submissions, 
except for confidential business information, will be made available 
for inspection by interested persons. To be ensured of consideration 
by the Commission, written statements should be submitted at the 
earliest practicable date, but no later than August 20, 1982. All 
submissions should be addressed to the Secretary at the Commis- 
sion’s office in Washington, D.C. 


By order of the Commission. 


Issued: May 20, 1982. 
KENNETH R. MAson, 
Secretary. 
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In the Matter of 
CERTAIN COIN-OPERATED 
AUDIOVISUAL GAMES, AND Investigation No. 337-TA-105 
CoMPONENTS THEREOF (VIZ., 
RALLy-X AND Pac-MAn) 


Notice of Termination of a Respondent Based on a Settlement 
Agreement 


AGENCY: U.S. International Trade Commission. 


ACTION: Termination of the investigation with respect to respond- 
ent Fernandez Fun Factory, Inc., based on a settlement agreement. 


SUPPLEMENTARY INFORMATION: Complainant Midway Manu- 
facturing Co., respondent Fernandez Fun Factory, Inc., and the 
Commission investigative attorney moved on January 12, 1982, to 
terminate the investigation on the basis of a settlement agreement. 

On March 24, 1982, the Commission published a notice in the 
Federal Register requesting comment from the public and from in- 
terested Federal agencies regarding whether the investigation 
should be terminated on the basis of the settlement agreement (47 
F.R. 12701). No comments were received. 

On May 17, 1982, the Commission terminated this investigation 
as to Fernandez Fun Factory on the basis of the settlement agree- 
ment. The Commission concluded that such termination would not 
adversely affect the public interest. 

Notice of this investigation was published in the Federal Register 
of July 1, 1981 (46 F.R. 34436). 

Copies of the Commission’s Action and Order and all other non- 
confidential documents filed in connection with this investigation 
are available for inspection during official business hours (8:45 a.m. 
to 5:15 p.m.) in the Office of the Secretary, U.S. International 


Trade Commission, 701 E Street NW., Washington, D.C. 20436, tele- 
phone 202-523-0161. 


FOR FURTHER INFORMATION CONTACT: Scott Daniels, Esq., 
U.S. International Trade Commission, 701 E Street NW., Washing- 
ton, D.C. 20436, telephone 202-523-0074. 


By order of the Commission. 
Issued: May 18, 1982. 


KENNETH R. MASON, 
Secretary. 
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